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ALBERT B. FALL VS. STATE OF LOUISIANA. 1 

a Supreme Court of the District of Columbia. 

State of Louisiana, plaintiff, 

VS. 

Albert B. Fall, Secretary of the Interior, 

defendant. 

United States of America^ 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of complaint. 

Filed November 10, 1921. . 

In the Supreme Court of the District of Columbia. 

State of Louisiana, plaintiff, 

vs. 

Albert B. Fall, Secretary of the Interior, 

defendant. 

To the Supreme Court of the District of Columbia , holding an equity 
court: 

The State of Louisiana, plaintiff, by its attorney general, A. V. 
Coco, brings this, its bill of complaint, on its own behalf, against 
Albert B. Fall, a citizen of the State of New Mexico, residing in 
the District of Columbia, in respect to the matters and things here¬ 
inafter set forth. 

I. 

That at the several times hereinafter referred to, the defendant, 
Albert B. Fall, was, and still is, Secretary of the Department of 
the Interior, and as such has charge of the administration of the 
laws of the United States relating to the public lands and the admin¬ 
istration of all land grants made by Congress, including any portion 
of the public lands; that he is sued in his official capacity as such 
Secretary of the Interior, as hereinafter set forth. 

II. 

That, by the act of March 2, 1849 (9 Stat. 352) there was 

2 granted to the State of Louisiana the whole of those swamp 
and overflowed lands, which may be or are found unfit for 

cultivation, to aid the State in constructing the necessary levees and 
drains to reclaim the swamp and overflowed lands within said State, 
and by the second section of said act it was made the duty of the 
Secretary of the Treasury (afterwards the Secretary of the In¬ 
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terior) to make out a list of swamp lands within said State, and the 
fee simple title to said lands vested in the State of Louisiana, on 
the approval of said list. 


III. 

That by the act of Congress approved September 28, 1850 (9 Stat. 
519) a general grant of swamp lands within the limits of the several 
States was made, which also included the State of Louisiana. 


That the history of procedure by the Land Department in the ad¬ 
justment of these grants to the State of Louisiana is reviewed, and 
specific instructions given for a speedv and final adjustment of said 
grants, in the departmental order of October 1, 1903 (32 L. D. 271), 
which is made a part of this bill as though specifically set ‘forth 
herein. 

y. 

That the specific lands involved in this suit are in township 18 N., 
E. 14 W., in the State of Louisiana, and are by the public land plat 
of survey of 1838 shown to be included in Cross Bayou and Cross & 
Soda Lakes, but are disclosed and in the usual manner identi- 
3 fied by the later plat of survey of said township made in 1871, 
and therein returned as swamp and overflowed lands. 

VI. 

That on consideration of the claim of the State of Louisiana to 
the lands the subject of this bill, the Commissioner of the General 
Land Office, in his decision of November 13, 1919, addressed to the 
register and receiver at Baton Rouge. Louisiana, specifically found 
from the field notes of the survey of 1871 that these lands are swamp 
or overflowed and, if nonmineral in character, inure to the State 
under its grant and may be patented pursuant thereto; but because 
of the fact that these lands were on July 2, 1910, within a petroleum 
reserve, it was required of the State that it assume the burden of 
proving that they do not possess value for oil or gas deposits under 
penalty of cancellation or forfeiture of the State’s claim for fadure 
to applv for a hearing to that end. A copy of this decision is attached 
hereto, marked “Plaintiff's Exhibit A,” and is made a part of this 
bill. 

VII. 

That from said decision of the Commissioner of the General Land 
Office the State duly appealed to the Secretary of the Interior, and 
under date of July" 18, 1921, that officer affirmed the action of the 
Commissioner of the General Land Office as taken in his said decision 
of November 13,1919. 
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VIII. 

That thereupon a motion for exercise of supervisory author- 
4 ity was filed on behalf of the State of Louisiana, which motion 
was denied by the Secretary of the Interior under date of 
September 16, 1921, wherein he held: 

“(1) Mineral lands not being expressly included within the terms 
of the swamp grant either of 1849 or 1850, do not inure to the State. 
(2) The interest of the State is inchoate and incomplete until title 
is vested and the fee simple title only passes upon approval under 
the act of 1849 and by patent pursuant to the act of 1850. (3) The 

authority of the Land Department to inquire into and determine 
all rights and equities claimed as against the Government does not 
cease until the legal title has passed. (4) A complete and per¬ 
fected interest corresponding to full equitable title does not accrue 
to or vest in the State as to any tract of land until the same has 
been finally identified as of the class and condition contemplated 
by the granting act. (5) The question as to the mineral or non¬ 
mineral character of claimed swamp land is open for investigation 
and adjudication up to and until the time of patent under the act 
of 1850 and up to the date of the Secretary’s approval under the 
act of 1849. 

“ Nothing presented by counsel persuades the department that the 
holding on appeal in this case is in error. Upon the records of the 
land department, the tracts are impressed with a prima facie mineral 
character by reason of the subsisting petroleum withdrawal. The 
State has been accorded due opportunity to show that such is not the 
character of the lands and that they are, in fact, not mineral bearing, 
failing in which, it was held, the swamp-land claim must stand 
rejected. 

“ The conclusions reached, in the decision rendered upon appeal 
herein, are adhered to and the present motion is denied.” 

IX. 

That the State of Louisiana is advised, and therefore alleges, that 
the said act of March 2d, 1849, was a present grant to the State of 
Louisiana of all swamp and overflowed lands within the limits of 
that State; that the said act of September 28th, 1850, was likewise a 
present grant of all swamp and overflowed lands; that the character 
of the lands conveyed in said acts was the whole of the swamp 
5 and overflowed lands within the limits of the State, and neither 
by the terms of the said act nor otherwise were any swamp or 
overflowed lands excepted or reserved out of the said grant by reason 
of their mineral character. 

That if the Secretary of the Interior had been correct in his con¬ 
clusion of law that mineral lands were excepted from the swamp¬ 
land grant, then that the further conclusion would have been neces¬ 
sary that said lands must have been known to possess such mineral 
character at the date the grant was made, or, at least, at the time of 
the filing and approval of the plat of survey of the township, by 
which survey the lands were identified as of the character granted to 
the State. 
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That in ignoring the rights of the State to the lands found by him 
as a matter of fact to be swamp and overflowed lands and to have 
been identified as such by the said survey of 1871, the said defend¬ 
ant is exceeding his authority, power, and jurisdiction in the making 
of the unusual and unlawful requirement of imposing upon the State 
the burden of showing that the lands have, as a present fact, no 
mineral value, and, particularly, in denying the right of the State to 
said lands because it has not undertaken to disdiarge the burden 
thus illegally put upon it. 

X. 

That, neither in 1849, nor in 1850, the date of the granting acts 
above referred to, nor in 1871, in which year the said lands were 
officially surveved and returned by the surveyor general as swamp 
and overflowed lands, were any minerals of any character known 
to exist in the said lands or within any part of the territorial 
6 limits of said petroleum reserve of July 2d, 1910. 


XI. 


That plaintiff says that it has completely exhausted its rights of 
appeal and petition before the Department of the Interior, and that 
its only remaining remedy is by appropriate appeal to the courts for 
relief from the rulings aforesaid, and which rulings, as plaintiff is 
advised by counsel, and accordingly so avers, are erroneous in mat¬ 
ter of law. 


XII. 

And plaintiff further states that the defendant will, unless re¬ 
strained by the order of this court, carry his order for the cancella¬ 
tion or rejection of plaintiff s claim to these lands into effect and 
thereupon make disposition of said lands to others, thereby mak¬ 
ing a multiplicity of suits necessary, all to the irreparable loss, 
damage, and injury of your plaintiff, and for which plaintiff has no 
adequate remedy at law and is otherwise remediless except in equity. 

Wherefore, the premises considered, the plaintiff prays: 

(1) That the process of this court issue, directed to the defendant, 
Albert B. Fall, Secretary of the Interior, requiring him to appear 
and make answer unto the foregoing bill of complaint, but not under 
oath, answer under oath being hereby expressly waived. 

(2) That upon the filing of this bill, or upon such short day there¬ 
after as shall be fixed by the court, a preliminary order may 

7 be issued herein, restraining and enjoining pendente li& the 
defendant, his successors in office, and each, every and all per¬ 
sons claiming under his authority or control, from taking further 
action in enforcement of the ruling herein complained of. 

(3) That, upon final hearing, said restraining order and injunc¬ 
tion may be made perpetual, and that mandatory injunction may 
issue against said defendant, commanding and requiring that the 
certain ruling or decision herein complained of be vacated and set 
aside, and that the right granted to the plaintiff under the acts afore- 
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said be recognized, respected, and given full legal force and effect, 
as by the said acts provided. 

(4) - And that plaintiff may have all such other and further relief 
as the nature of its case may demand and require and as may be 
agreeable to equity. 

A. V. Coco, 

Atty. Genl. for the State of La. 

F. W. Clements, 

Thigben, Herold & Lee, 

Of Counsel. 

November 10, 1921. Service this day accepted. 

Edwin A. Booth, 

C. E. Wright, 

Atty for Deft. 


8 Plaintiff' 1 s Exhibit “A.” 

In reply please refer to 
655506 “ G ” RWP. 

Department of the Interior, 

General Land Office, 

Washington, November IS , 1919. 

Address only the Commissioner of the General Land Office. 

Swamp-land claims in T. 18 N., R. 14 W. 

Register and Receiver, 

Baton Rouge, Louisiana. 

Sirs: Under date of October 2,1916, Fred J. Grace, register of the 
State land office, addressed this office concerning the claims asserted 
at various times by the State of Louisiana under the swamp-land 
grant to lands in T. 18 N., R. 14 W., shown by the survey of 1838 
to be in Cross Bayou and Cross and Soda Lakes, and disclosed as 
land by the survey of 1871. Following a detailed description of these 
claims and a reference to a number of decisions bearing upon the 
question, the register goes on to say: 

“The survey and field notes of 1838 show, as was stated by the 
surveyor general (Lewis), that the lands described in list 93 are 
in Cross and Soda Lakes, and they were and are navigable streams 
and belong to the State by right of its sovereignty, but they were 
in 1839 and 1850, and are yet, overflowed lands. 

“The question to be determined by your department is one of 
fact: Whether the lakes are navigable or not. Under either con¬ 
clusion by your department the lands come to the State of Louisiana, 
under the ruling of the Attorney General above referred to; if 
navigable, by right of its inherent sovereignty; if non- 

9 navigable, under the swamp-land grants of 1849 and 1850. 

“ But if the land comes to the State by rights of its inherent 
sovereignty, the State desires to know what course will be pursued 
by your department. The local II. S. Land Office has allowed, and 
is permitting, entries to be made on the lands in this township, 
said lands being in the bed of these lakes, some selected as swamp 


i 
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lands and others not. Those selected as swamp lands the State will 
be put to the trouble and expense and annoyance of proving their 
character in a hearing before the register and receiver, and the 
lands entered but not selected by the State, the State will not be 
permitted to be heard for the reason that the lands are not selected 
as swamp lands. But the State desires that your department take 
some action in this matter, and advise the local officers of the U. 
S. Land Office to cancel and stop allowing entries on these lands 
until their true character has been determined bv your department, 
for the State claims them by virtue of its sovereignty; and if its 
claim is not sustained, it maintains it has title to said land under the 
swamp-land grants of 1849 and 1850. 

u The State of Louisiana transferred most of the land in the bed 
of Soda and Cross Lakes, in T. 18 N., R. 14 W., La. mer., many years 
ago. to the Caddo Levee Board, which has in turn disposed of the 
land, and now it is held by individuals.” 

The register also called attention to the decision favorable to the 
State in the case of Cross Lake Shooting and Fishing Club vs. 
Louisiana (*224 U. S. 632). 

The records here disclose that following a preliminary withdrawal 
of December 5, 1908, the township in question Avas, on July 2, 1910, 
included in petroleum reserve No. 4, and in view of this and other 
complications found to exist this office under date of April 23, 1919, 
submitted the matter to the department for instructions upon, as 
stated by the department in its response of September 2, 1919 
(D-45134), substantially the following points: 

1. “ Should the Land Department be guided or controlled in its 
future actions by language contained in the decision rendered in the 
case of Cross Lake Club v. Louisiana, supra? 

2. “ Should Cross Lake and Soda Lake be deemed and 
10 treated as navigable and title to their beds considered as 
having vested in the State, following the holding made by the 
Acting Attorney General on September 11, 1916, in reference to 
Ferry Lake, which is the upper one of this group of lakes? 

3. “ AA hat effect should be given to the petroleum withdrawal with 
reference to the State’s claim? 

4. ** Should the survey of 1871 be still followed and deemed con¬ 
trolling in the premises? ” 

1 he department, after reviewing the history of the township as 
affected by the two surveys, court decisions, etc., advised and in¬ 
structed this office in the premises as follows: 

“ In the data now before the department there is no evidence from 
which it can be gathered that Cross Lake or Soda Lake were ever 
in fact navigable bodies of water. There is nothing from which it 
can be determined that said lakes were navigable in 1812, the date 
of the State's admission, or at any other time. The department is 
not favorably inclined to the suggestion of the register of the State 
land office regarding navigability in view of the fact that the State 
promptly upon the approval of the resurvey of 1871 filed swamp¬ 
land list for large areas in the lake beds in this and other townships 
to the north, and accepted approval of swamp lists, and has treated, 
dealt with, and claimed these surveyed lake beds as swamp for a 
great many years. The conclusion of the Acting Attorney General 
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as to the navigability of Ferry Lake, based upon the facts as found 
by him, does not require the Land Department, upon a very different 
state of facts and with a different situation present, to hold Cross 
Lake and Soda Lake to be navigable. For obvious reasons that opin¬ 
ion should not be deemed controlling here or construed as deciding 
orfixmg navigability of the lakes named. 

i • r* / r Department, after the lapse of so many years, 

during which the State hos acquiesced in such resurvey and has ac¬ 
cepted and utilized the fruits thereof, will not upon the mere sug¬ 
gestion of the State respecting navigability or rights claimed to 
have been disregarded and invaded, investigate the basis of the sur¬ 
vey of these lake beds or examine into the merits of such survey. 

4 The survey of 1871, having been duly made, approved, and ac¬ 
cepted and being the latest and controlling survey of said T. 18 N„ 
K. 14 W., will be followed in the future, as it has heretofore been 
in the past, in the adjudication of claims to public lands shown 
therein. 

11 “ The department has held that mineral lands do not pass or 

inure to the State under its swamp-land grant. The claim of 
the State is incomplete and inchoate until the fee title is granted by 
either patent or certification and the mineral character of claimed 
swamp land can be investigated and determined up to the time the 
legal title passes. See instructions of May 26, 1918 (46 L. D. 389). 
In case of State of Florida (47 L. D. —), decided upon appeal March 
20, and upon rehearing May 14, 1919, a phosphate withdrawal was 
held to constitute a bar to the approval of the State’s swamp selec¬ 
tion. In instructions of April 26, 1915, unreported, the department 
concluded that there was such an intimate association and relation 
between oil and natural gas that lands withdrawn because of their 
oil deposits were also withdrawn for their gas content, and also 
that an oil withdrawal constituted a report that the lands were valu¬ 
able for their deposits of natural gas. The reported production of 
gas in the southern portion of this township and upon neighboring 
lands amply demonstrates the wisdom of the existing withdrawal. 
Unless the State is prepared to and will show that its selected swamp 
lands within the withdrawn area are in fact nonoil and nongas in 
character, its list after due notice must be rejected and canceled. In 
this connection see the cases of State of California et al. (41 L. D. 
592); State of Wyoming (45 L. D. 590, 46 L. D. 34); Buena Vista 
Land and Development Company v. Honolulu Consolidated Oil 
Company (134 Pac. 1154), all involving State school selections inter¬ 
cepted by oil withdrawals. 

“ In the further consideration and disposition of swamp-land 
claims of the State of Louisiana, the views herein set forth will be 
followed and applied in all cases where properly applicable, and 
should the State deem itself aggrieved by the ruling of the commis¬ 
sioner in any specific case, an appeal to the department may be taken. 
In other words, nothing herein shall be construed so as to deprive 
the State of its day in court before the Land Department with due 
opportunity to be heard in respect to its claims and asserted rights.” 

For the purposes of this decision and as an aid to understanding, 
the facts relative to the two surveys in question will be briefly set 
forth here. 

101410—22-2 
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The first survey was made in 1838, and plat thereof approved by 
the surveyor general March 19, 1839. Other townships of the re¬ 
gion were surveyed at about the same time. Among other mean¬ 
dered waters shown upon the plat of said township there ap- 
12 peared a portion of Cross Lake many hundred acres in extent. 

Cross Bayou, a part of Soda Lake, and Soda Bayou. An ex¬ 
tension of resurvey of the township in question was made by Deputy 
Surveyor J. P. Parsons in 1871. The area in the lakes was, by the 
resurvey, returned as land duly sectionized and subdivided. The 
region of Cross Lake was marked on the plat, u Old bed of Cross 
Lake.” The former meander lines of the tw r o lakes were shown upon 
the plat of resurvey, the areas abutting thereon being lotted. Upon 
the plat of 1871 the following certificate is found: 

“ The south boundary of this township was surveyed by Terrell 
and Kelly and w as paid for on the 29th day of June, 1837. The north, 
east, and west boundaries, sectional lines, and traverse were surveyed 
in 1838 bv J. P. Terrell and A. W. Warren, dep. sur., under con¬ 
tract of 20th November, 1837, and instructions of February 5, 1838, 
and paid from the third quarter of 1838 to J. P. Terrell and R. N. 
Kelly. (See account approved August 1, 1838.) 

“John P. Parsons, D. S., under contract with E. W. Foster, sur¬ 
veyor general of public lands for the State of Louisiana, dated July 
17. 1871. resurveyed from the 10th of August to the 23rd of October, 
1871, the first, second, third, fourth, and fifth miles of north boundary, 
the south boundary except the tw T o first miles, the first and one-half of 
second mile of the west boundary, and 41.50 chains of the second mile 
of the east boundary. He also surveyed the sectional lines (except 
those between 7 and 8, 7 and 18, 8 and 17, 17 and 18, 13 and 24, 18 
and 19, 23 and 24, 19 and 30, 35 and 36, and 7.50 chains between 
secs. 12 and 13); the traverse of Twelve Mile Bayou on both sides 
through secs. 1, 2,11, and 14; the northern part of sec. 13, the traverse 
of Cross Lake through secs. 5 and 16; the traverse of Cross Bayou, ex¬ 
cept in front of Larking Edwards’ claim, and the traverse of Bed 

River in front of sec. 35. . , 

“ Subdivisions have been made as far as practicable to correspond 

with those of the map approved 19th March, 1839.” 

Upon the plat of 1839 the channel or pass which is now the con¬ 
necting link, called Twelve Mile Bayou, between Caddo or Ferry 
^Lake and associated ponded waters and Red River, was de- 
13 nominated Soda Bayou and w^as showm as a body of water 
separate and distinct from both Cross Lake and Soda Lake. 
The plat of 1871, upon which the lake areas are eliminated, shows 
Twelve Mile Bayou as a wdl-defined and duly meandered channel 
or waterway through the township, slightly changed perhaps, as to 
its course, but substantially in the same position as Soda Bayou, in¬ 
dicated upon the earlier piat of 1839. 

Originally the mouth of the bayou appears to have been in sec. 24, 
about a mile above Shreveport, but it is gathered from the reports of 
Army engineers that some time before 1895 Red River cut back into 
or enveloped a part of the bayou where their courees parallel each 
other at a close distance, creating a new mouth in sec. 12, about 
6ve miles above the city. At the time of the examination by Capt. 
J. H. Willard, Corps of Engineers (about May 12, 1911), Twelve 
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Mile Bayou, which was a link in the so-called Jefferson-Shreveport 
Waterway, had a navigable depth at low water of about one foot. 
(See page 7, House Document No. 236, 63rd Congress, first session.) 

Coming now to the swamp-land claims asserted by the State. In 
1852 there was filed with the surveyor general for Louisiana a list No. 
2 of selections, which was approved by him August 16 of that year 
and forwarded to this office. 

The following tracts were described therein, necessarily based on 
the survey of 1838: 

(A) All sec. 1, 602.72 acres. 

(B) All lots east side of Bayou Soda in sec. 2, or fractional NE. 4 
and fractional SE. }, with areas, respectively, of 18.58 and 52.68 acres. 
(Practically identical with lots 1 and 19,"as shown on the part of 

1871.) 

14 (C) All lots east side of Bayou Soda in sec. 11, 266.66 acres. 

(D) All of sec. 12, 306.20 acres. 

(E) All of sec. 13, 549.31 acres. 

(F) All lots east side of Bayou Soda in sec. 14, 195.65 acres. 

(G) All lots of sec. 23, 257.31 acres. (All lving in east half of 
section.) 

(H) All sec. 24, 176.12 acres. 

(I) All lots north side of Cross Bayou in sec. 25, 310.10 acres. 

(J) Southwest fractional part of NW. 4 , sec. 25, estimated as 22 
acres. (An unlotted area on the north side of Cross Bavou and 
abutting thereon, shown on the plat of 1871 as lot 11. containing 
19.32 acres.) 

Those selections were disposed of or adjudicated as follows! 

(A) The W. 4, sec. 1, was approved Mav 23, 1856, supplemental 
list 1, Natchitoches. 

The E. 4, sec. 1, was held for rejection April 11, 1895, for the 
stated reason that said tract had either been sold, located, or other¬ 
wise disposed of prior to the date of the swamp grant. After due 
notice the selection was finally rejected July 26, 1895. 

(B) The claim to all lots on the east side of Bayou Soda in sec. 2 
was approved May 23, 1856, supplemental list 1, Natchitoches. 

(C) The claim to all lots east side Bayou Soda in sec. 11 was 
approved Mav 23, 1856, supplemental list 1, Natchitoches. 

(D) The claim to the west fractional half, sec. 12, was approved 
May 23, 1856, supplemental list 1. 

15 The northeast fractional quarter, 45.40 acres, was finally 
rejected July 26, 1895, having been approved to the State for 

seminary purposes prior to the date of the swamp grant. Lot 6 
(fractional SE. f), 2.70 acres, south of Red River, was rejected 
Julv 9, 1900 (prior sale by the I T . S.). 

(E) The claim to the W. 4 NE. 4, west fractional half of the 
SE. J and SE. 1 NE. J, sec. 13, was approved May 23, 1856, supple¬ 
mental list 1. The claim to the west fractional half of the section 
and the E. 4 SE. 4 was approved January 14, 1860. The fractional 
NE. 4 NE. 4 (or lot 1) was rejected July 26, 1895 (prior sale bv 
the U. S.). 

(F) The claim to the east fractional half of sec. 14, east of Bayou 
Soda, was approved January 14, 1860. (This area, or these tracts, 
occupy the same relative position as lots 1, 9, 10, and 16 on the plat 
of 1871.) 
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(G) The claim to the SE. sec. 23. was approved May 23, 1856. 
Land indemnity was granted for the fractional NE. J, sec. 23, April 

8, 1899 (list 24). . . 

(H) The claim to all lots of sec. 24 was finally rejected September 

8, 1852. the lands having been approved to the State under the semi- 

narv grant in 1840. . 

(I) The claim to all lots on north side of Cross Bayou in sec. 25 
was finally rejected July 26, 1895, the lands having been sold or dis¬ 
posed of prior to the swamp-land grant. (Approved to the State 
for seminary purposes.) 

(J) The claim to the southwest fractional part of the JNW. t, 
sec. 25, was finally rejected December 18, 1899, the tract having been 
approved to the State prior to the swamp grant as seminary lands. 

It will be seen from the foregoing that all of the selections 

16 filed before the survey of 1871 have been disposed of either 
by approval or by final rejection. 

October 31, 1871, the State selected, by list 13, based on the field 
notes of the later survey, the following-described lands in said T. 18 
N., K. 14 W. 

(1) All sec. 1, 607.24 acres. 

(2) Lots 1, 2, 3, 4, 5, 7, 8, 9, 10, 11, 18, and 19, sec. 2, 294.64 acres. 

(3) NE. 1 NE. J, sec. 3, 38.32 acres. 

(4) NE. \ (or lots 1, 2, 6, and 7) and E. £ SE. i (or lot 8 and 
SE. J SE. J) sec. 11. 165.92 acres. 

(5) All sec. 12 west of Red River, 295.38 acres. 

(6) All sec. 13, 548.13 acres. 

(7) All sec. 14 (lots 1 to 17), except lots 2, 3, 4, 5, 6, and 12, 
368.76 acres. 

(8) All sec. 23 west of Red River, 568.36 acres. 

(9) Lots 1, 2, 3, and 4, sec. 24, west of Red River, 176.02 acres. 

(10) All sec. 25 (except lots 13 and 14), 395.68 acres. 

(11) All sec. 26 (except lot 5 and W. i NW. J), 484.24 acres. 

(12) S. i sec. 27, 319.60 acres. 

(13) N. i NE. \ and lots 1, 6, and 7, sec. 34, 167.12 acres. 

(14) Lots 2, 3, and 5, sec. 35, 97.28 acres. 

This list, with a number of others, describing lands in Ts. 19 and 
20 N., R. 14 W., Ts. 20 and 21 N., R. 15 W., and T. 20 N., R. 16 W., 
was rejected in its entirety by letter “ K ” of this office addressed to 
the register and receiver at Natchitoches, under date of February 9, 
1872, wherein it was stated that: 

“ Said lists of selections corrective of and additional to the lists 
formerly made, appear from the plats filed in this office to consist 
mainly of the beds of the former lakes. Such lakes being at the 
date of the swamp grant bodies of water and not land, did not pass to 
the State by said grant. The selection of such tracts as swamp land 
is. therefore, unauthorized and illegal, and the claim of the State 
thereto is rejected.” 

17 The department, however, subsequently, under date of Jan¬ 
uary 15, 1879, rendered a decision in the matter, holding that, 

while the plat of 1838 showed the lands involved to be in the lakes, 
there was no evidence to show that the land was not swamp and 
overflowed in 1849 and 1850, and that it did not pass as such to the 
State under the grant. It was accordingly directed that the State’s 



ALBERT B. FALL VS. STATE OF LOUISIANA. 


11 


claim be adjusted under the rules applicable to the swamp grant. 
List 13 was, pursuant thereto, made of record and the selections 
therein adjudicated and disposed of as follows: It appears, however, 
as will shortly be shown, that in the meantime the Land Department 
disposed of a number of the tracts claimed by the State. 

Selection No. 1 was canceled October 29, 1897, the claim having 
been originally asserted August 16, 1852, in list 2, and finally ad¬ 
judicated, either by approval or rejection, upon basis of the original 
selection. (See Item “A.”) 

Selection No. 2 was held for rejection July 12, 1897, as to lots 1 
and 19, and finally rejected October 29,1897, the claim thereto having 
been asserted August 16, 1852, and finally adjudicated upon basis oi 
the original selection. (See Item “ B.”) 

The claim to lots 2, 3, 4, 7, 8, and 9 was finally rejected March 17, 
1890, the office holding (after an examination by a special agent and 
default by the State at a hearing subsequently ordered) that the 
lands were not swamp and did not pass under the grant. Said lots 
2, 3, 4, 7, 8, and 9 (with lot 6) were subsequently (November 29, 
1892) entered as a homestead by William Woolworth and 

18 patented January 28, 1897. Lots 10 and 11 were finally re¬ 
jected July 2, 1900, after due notice to the State under the 

provisions of the circular of December 13, 1886 (5 L. D. 279), Ira 
Kay having made homestead entry 5372 therefor September 21, 
1892, subject to the swamp-land claim. Ray’s entry, which also 
included lots 12 and 13, was patented September 7, 1900, lot 5 was 
approved April 17, 1884. List 8. Lot 18 was held to be swamp land 
by the field notes May 13, 1916, and an adverse claim (07542 Baton 
Rouge). Canceled to that extent. 

Selection No. 3 was rejected July 26, 1895, the tract having been 
sold, located, or disposed of prior to the date of the swamp-land grant. 

Selection No. 4 was rejected October 29, 1897. as to lots 1 and 7, 
sec. 11, a claim thereto having been asserted August 16, 1852, and 
finally adjudicated either by approval or rejection upon basis of the 
original selection. (See item U C,” list of August 16, 1852.) Lots 
2, 6, 8, and SE. ^ SE. } were approved November 9, 1901, list 98. 

Selection No. 5 (all sec. 12 west of Red River) was rejected October 
29. 1897, claim thereto having been asserted August 16, 1852, and 
finally disposed of either by approval or final rejection upon basis 
of the original selection. (See item “ D.”) 

Selection No. 6 was rejected October 29,1897, a claim thereto hav¬ 
ing been asserted August 16, 1852, and finally disposed of either by 
approval or rejection upon basis of the original selection. (See 
item “ E.”) 

Selection No. 7 was canceled October 29, 1897, to lots 9, 10, and 16, 
and July 2, 1900, as to lot 1, these tracts in sec. 14 having been 

19 originally claimed August 16, 1852, and finally adjudicated 
upon basis of the original selection. (See item “F.”) The 

claim to lot 7 w T as finally rejected March 17, 1890, the office holding 
(after an examination by a special agent and default by the State 
at a hearing subsequently ordered) that the tract was not swamp 
and did not pass to the State. Lot 8 of sec. 14 was approved October 
21,1899, and patented to the State December 28, 1899. 

The claim to lots 11, 13, 14, and 17, sec. 14, apparently is pending; 
but the records of this office show that lots 11 and 14 were entered 



12 ALBERT B. FALL VS. STATE OF LOUISIANA. 

September 3, 1876, by John G. McWilliams (H. E. 1189), com¬ 
muted to cash June 15, 1878, and patented March 1, 1879; lot 13 
(with lot 12) was entered January 11, 1877, by Robert H. Ford 
(H. E. 1239) and patented November 13, 1884. 

Lot 17 was embraced in cash entry 18104, made March 2, 1881, by 
James L. Robertson, upon which patent issued December 5, 1884. 

Selection No. 8 was canceled as to lots 1 and 2 (in NE. i) and 
SE. } October 29, 1897, a claim thereto having been asserted August 
16,1852, and disposed either by approval or final rejection upon basis 
of that selection. (See item “G.”) The W. i sec. 23 was rejected 
March 17, 1890, the office holding (after an examination by a special 
agent and default by the State at a hearing subsequently ordered) 
that the tract was not swamp and did not pass under the grant. 

Selection No. 9 was rejected and canceled October 29, 1897, a claim 
to these lands having been asserted August 16, 1852, in list 2, and 
finally adjudicated either bv approval or rejection upon basis 

20 of the original selection. (See item “ H.”) 

Selection No. 10 was approved February 13,1900 (list 77),as 
to lot 10 (16.28 acres). Lots 1, 2. 3, 4, 5, 6, 7, 8, and 11 are noted as 
finally rejected October 29, 1897, a claim thereto having been as¬ 
serted in list 2 and finally adjudicated either by approval or rejec¬ 
tion upon basis of the original selection. (See Item “I”.) The 
claim of the State to lots 12 and 15 (south of Cross Bayou) appar¬ 
ently is pending. Lot 12. however, was entered as a homestead 
May 7, 1872, by Daniel Dodez, commuted to cash (17834), and 
patented December 10, 18’8. Lot 15 was entered as a homestead 
February 24. 1872, William D. Wylie, commuted to cash (17830), 
and patented in 1874. There is no‘lot 9 in the section according to 
the plat. 

Selection No. 11 was approved October 21, 1899 (list 70), as to 
lot 3 (or SW. \ SW. £) and NW. J SW. sec. 26. Lots 2 and 4 (or 
E. | SW. I), were approved November 6, 1902 (list 105). The E. \ 
NW. \ and W. ^ NE. \ were finally rejected March 17, 1890, the 
office holding (after an examination by a special agent and default 
by the State at a hearing subsequently ordered) that the lands were 
not swamp and did not pass under the grant. The NE. J SE. \ 
was embraced in patented cash entry No. 17834 by Daniel Dodez, 
referred to above. Lots 1, 6, and 7 were embraced in H. E. 697, 
made March 26. 1872, by Kim Austin, commuted to cash (17831), 
and patented April 15, 1875. Fractional sec. 26 (south of Cross 
Bayou or Lake), 65.86 acres (old plat) was patented to James Blair 
Gilmore and Seth Sheldon September 1, 1846, cash entry 2009. 
(Occupying position of lot 5. plat of 1871.) 

‘ The E. i NE. J, sec. 26, was entered as a homestead by 

21 William B~ Wisenor May 20, 1872, and patented March 30, 
1888. The E. £ NW. J, sec. 26, was selected by the State 

August 24, 1882, as school indemnity, and approved to the State 
October 4. 1909, list 4, Natchitoches. 

The claim of the State is apparently pending to the E. \ NE. J, 
NE. \ SE. J, and lots 1, 6, and 7, sec. 26, but all of the lands have 
heretofore been disposed of by the United States, as indicated herein. 

Selection No. 12 (S. i sec. 27) was approved November 9, 1901, per 
list 98, as to the SW. }. The SE. i was rejected March 22, 1890. 
The N. i SE. \ is embraced in H. E. 3871 by Taylor Williams, made 
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October 22, 1888, commuted to cash and patented August 21, 1890. 
The S. £ SE. 1 said sec. 27, and the N. 4 NE. 1 sec. 34 were embraced 
in H. E. 3447, made July 6, 1887, by Young I. Dowden, commuted 
to cash and patented June 19, 1890. Both of these entries were made 
subject to the swamp-land claim of the State so far as in conflict. 
Both entrymen filed nonswamp affidavits as required by rule 1 of 
circular dated December 13, 1886 (5 L. D. 279). Notice thereof was 
served on the State and no protest or application for a hearing was 
filed, and its claim w T as rejected under rule 4 of said circular. 

Selection No. 13 was rejected March 22, 1890, as to the N. 4 NE. 1 
sec. 34. (See Item 12.) The State’s claim to lots 1, 6, and 7, sec. 
34, appears to be pending. Lots 1 and 6, however, were embraced in 
H. E. 740, made June 17, 1872, by May Berry Richardson, commuted 
to cash and patented May 20, 1873. Lot 7 was embraced in H. E 
722, made May 16, 1872, by Arsene Girod, commuted to cash 

22 and patented May 20, 1873. 

Selection No. 14 (lots 2,3, and 5, sec. 35), was approved to the 
State April 17, 1884, list No. 8. 

From the foregoing it would appear that the State’s claim is pend¬ 
ing under list 13 to lot 18, sec. 2; lots 11, 13, 14, and 17, sec. 14; lots 
12 and 15, sec. 25; the E. 4 NE. 4, NE. \ SE. J, and lots 1, 6, and 7, 
sec. 26; and lots 1. 6, and 7, sec. 34. Of these lands all have been dis¬ 
posed of by patent except lot 18, sec 2. With the issuance of patent 
the jurisdiction of the Land Department over the lands was divested 
and terminated, if, in fact, it was not equivalent to an adjudication 
that the lands entered were of the character and class subject to such 
entry. (30 L. D. 626.) 

April 24, 1901, the register of the State land office, by a communi¬ 
cation addressed to the surveyor general for Louisiana, requested 
that the following-described lands in T. 18 N., R. 14 W., be listed and 
approved to the State as swamp lands, viz: 

Lots 3 and 6, sec. 1; lots 4, 6, 7, 8, 9, 10, 11, 12, 13, 14, 17, and 18, 
sec. 2; NW. 4 NE. 4 and lots 1 and 2, sec. 3; lot 7, sec. 5; lots 2, 3. 4, 
5, 6, 7, 8, 9, and 10, sec. 8; lot 6, sec. 9; fractional SW. \ and lots 4, 5, 
and 6, sec. 10; lots 2, 6, and 9, sec. 11; lots 1, 2, 3, 5, 6, 7, 8 11, 12, 
13,14,15, and 17, sec. 14; fractional NE. 4, or lots 1 and 4. sec. 16; lot 
3, sec. 19; lots 5, 6, 7, 8, 10, SE. 4 SW. 4 and S. 4 SE. J, sec. 20;_SE. 
4 sec. 21, all sec. 22, N. 4 SW. 4 (affidavits describe N. 4 and SW. 4 sec. 
23) ; all sec. 26; all sec. 27; all sec. 28. 

23 In support of this request the State register transmitted 
the affidavit of F. A. Leonard and the joint affidavit of S. H. 

Sibley. B. H. Bickman, F. S. Cain, T. C. Lewis, A. H. Leonard, and 
D. C. Heine, alleging the lands to be swamp in character. 

The action had in regard to the foregoing application up to Febru¬ 
ary 21, 1905, when a list (No. 93) of selections embracing a portion 
of the tracts applied for, was officially made of record in this office, 
is best disclosed by quoting in full letter of September 16, 1904, ad¬ 
dressed to the U. S. surveyor general for Louisiana. 

“On July 13, 1901, you transmitted the papers relating to the 
application of the State of Louisiana to have you report as swamp 
land certain tracts in T. 18 N., R. 14 W., on appeal from your action 
in the matter. 

“ In your decision of June 15, 1901, addressed to the register of 
State lands, you declined to report lots 5, 6, and 10 of sec. 8, for the 
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reason that the field notes of survey do not show them to have been 
swamp lands; fr’l ^E. | of sec. 23, for the reason that the tract was 
reported in a list dated August 16, 1852; and that part of sec. 26 
lying south of the old meander line of Cross Lake, for the reason 
that the field notes do not show the land to be swamp and overflowed 
land. As to the rest of the tracts you held that, although they are 
mostly all shown to be swamp lands, you declined to report them, for 
the reason that the former survey of the township shows them to 
consist of Soda and Cross Lakes. 

“ Ey office letter K of Dec. 4, 1901, your action was modified 
and you were instructed, upon the State's providing for the neces¬ 
sary expenses, to appoint an experienced and faithful deputy to 
examine the land in the field, as provided for by sec. 2 of the act of 
March 2. 1849 (9 Stat. 352). 

The deputy was appointed, but afterwards his appointment was 
recalled, and Mr. E. D. Stanford, special agent of this office, was 
detailed to make the examination. The instructions to the special 
agent were recalled June 2, 1902, by order of the Secretary and a re¬ 
port on the case was made to the department June 10, 1902. 

“ The matter remained suspended until January 14, 1904. 

24 “ On Jan. 14, 1904, the Secretary directed that the case be 

reexamined in accordance with the instructions of Oct. 1, 1903 
(32 L. D. 270) ‘ and in the light of this decision,’ i. e., the decision of 
Jan. 14, 1904. A copy of the Secretary’s decision was sent to you 
on February 17, 1904. and the case was remanded for your reexami¬ 
nation in accordance with the departmental decisions; and you were 
further instructed to submit a list of the tracts found by you to be 
swamp lands, omitting any tracts theretofore reported as a" claim of 
the State under the swamp-land grants, or finally disposed of under 
the laws for the disposition of the public lands. 

“ On March 2, 1904, in a decision addressed to the register of State 
lands, you took action on the matter and again declined to report the 
land, as swamp land, assigning the following reasons, viz: 

“That the following tracts were approved to the State, June 24, 
1840, for seminary purposes: Lots 3 and 6 of sec. 1, being a part of 
the E. h of the section. 

“ That the following tracts were included in a list of swamp lands 
reported (Ft. 31, 1871: 


Lots 4, 7, 8, 9, 10, 11, and 18_ 

Lots 2 and 6_ 

Lots 1, 7. 8, 11, 13, 14, 15, and 17_ 

X. J of SW. *___ 

All of (except lot 5 and W. \ of NW. }) 
S. £- 


Sec. 

a 

u 

u 

u 

u 


2 

11 

14 

23 

26 

27 


“That the following tracts have been entered under various laws 
and the entries have heretofore been carried into patent: 


Lots 12 and 13_ 

Lots 2. 3. 7, 8, 9, and 10_ 

SW. i_ 

Lot 2_ 

Lots 5 and 6__ 

S. 4 of SE. i and SE. f of SW. i 


Sec. 2 
“ 8 
“ 10 
“ 14 
“ 20 
“ 20 
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“ That the following tracts have been approved to the State to aid 
in the construction of the Vicksburg, Shreveport and Texas Rail¬ 
road : 

Lot 7 of sec. 5, and lot 3 of sec. 19. 

u That the ^NE. fr 1 £ (or lots 1 and 4) of sec. 16 was reserved for 
school purposes. 

“ That the following tract was included in a list of swamp lands 
reported Aug. 16, 1852: 

NE. £-Sec. 23 


25 


“ That the following tracts are not swamp land by the 
showing of the field notes: 


Lots 5 and 6_Sec. 8 

Lot 5_ “ 26 


“ Eliminating the tracts above described from the list accompany¬ 
ing the application from the State, the following tracts remain: 


Lots 6, 14, and 17_ 

NW. 1 of NE. 1 and lots 1 and 2 

Lot 4_ 

Lot 6 ___ 

Lots 4, 5, and 6_ 

Lot 9_ 

Lots 3, 5, 6, and 12_ 

Lots 7, 8, and 10_ 

SE. £____ 

All of_ 

NW. 1 and S. £ of SW. £_ 

W. £ of NW. £_ 

N. £_ 

All of_ 


Sec. 2 


u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 

u 


3 

8 

9 

10 

11 

14 

20 

21 

22 

23 

26 

27 

28 


“After considering the matter and referring to the instructions 
of Oct. 1, 1903 (32 L. D. 270) and the departmental decision of Jan. 
14, 1914 (not reported), you held, in regard to the lands last above 
described: 

“ 4 * * * in view of the fact that the field notes of the survey 

nearest in point of time to the date of the grant show the lands to 
be lakes and not swamp or overflowed lands, I must decline to make 
the selection.’ 

“ The State appealed from your decision. 

’ “ The appeal does not allude to any of the tracts mentioned in your 
decision as having been embraced in the lists of Aug. 16, 1852, and 
Oct. 31, 1871, nor to those tracts approved to the State for seminary 
purposes, nor to those tracts that have been patented to claimants 
under the various laws for the disposal of the public lands, and it 
is evident, therefore, that the State abides by your decision as regards 
those tracts. 

“It is alleged that you erred in holding in effect that lot 7 of sec. 
5 and lot 3 of sec. 19, which had been approved to the State for rail¬ 
road purposes; and lots 1 and 4 of sec. 16, reserved for schools, 
excepted the tracts from the claim of the State under the swamp 
grant. 
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“ Your action in regard to the four lots last above described was. 
proper, as title to lot 7 of sec. 5, and lot 3 of sec. 19 passed 
26 to the State July 18, 1896, with the approval for railroad 
purposes; and the title to the lots in sec. 16 on the date of 

survey. . 

“ Exception is also taken to your action in not considering the affi¬ 
davits presented with the case as regards lot 5 and 6 of sec: 8, and lot 
5 of sec. 26, which you hold are not shown to be swamp land by the 

field notes. . 

“ In the matter of the three lots above mentioned, 1 am ot the opin¬ 
ion that you should not consider the affidavits. \\ hatever may have 
been the practice relative to the State’s initiation of swamp-land 
claims on the ex parte testimony of its own witnesses in the early days 
of the adjustment of the claims, it is no longer permissible, since by 
rule 1 of the Louisiana Instructions of Oct. 1, 1903, the application 
not being a pending selection made by surveyors general or by agents 
of the State, in the contemplation of the rule, the following applies: 

“ ‘All future selections under said grants will be disposed of accord¬ 
ing to the showing evidenced by the field notes of survey alone last 

subdivision of rule 1.’ , . . , i 

“ The reason for this is that the Secretary’s instructions are based 

on then existing claims of record, of which he had statements in the 
form of a brief from the State's attorney and a report from the Gen¬ 


eral Land Office. * . . , „ .. . 

“ If this view were not in every way correct it would follow that the 

large number of applications made to you by the State to leport lands 
to this office on the basis of affidavits, and the numerous lists actually 
reported by you during the period between Mar. 18, 1901, the date 
of the departmental instructions suspending action on Louisiana 
claims, and directing that a rule be served on the State s attorney to 
show cause why the order of this office allowing hearings should not 
be vacated: and Oct. 1, 1903, the date of the departmental instruc¬ 
tions, prescribing rules for the adjustment of the grants applicable 
to Louisiana, under w hich it is contended by the State’s attorney that 
all selections made on the basis of affidavits must be approved or 
patented to the State without inquiry as to the real character of the 

lands . 

“ The contention, in effect, gives to the words ‘ or by affidavits filed 

at the time of selection under the practice hereinbefore referred to, 
in rule 1 all the force and effect of a confirmatory act, such as is the 
act of Mar. 3, 1857 (11 Stat 251). The lists of that character re¬ 
ported by you during the period of suspension amount to 218,05o.oo 
acres That it was the intention of the Secretary’s office to confirm 
these lands is at least questionable, since they were not made of 
27 record in this office on Oct. 1, 1903—nor could they be, as the 
adjustment of the claim was suspended by the Secretary s in¬ 
structions of Mar. 18, 1901. ., 

“ You will therefore not consider the affidavits submitted in this 


case as proper testimony. . - 

“As to that part of your decision in which you say, after referring 

to the specific tracts— A . « ., - 

“ 4 Therefore, in view of the fact that the field notes of the survey 

nearest in point of time to the date of the grant show the lands to 
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be lakes and not swamp and overflowed lands, I must decline to make 
the selection ’— 

I am of the opinion that you erred, and your decision as to these 
tracts is reversed, and the appeal, in so far as it relates thereto, is 
sustained for the following reasons: 

“ The lands were disclosed by the survey of 1871, and the field notes 
of that survey, which is the valid and subsisting one, should govern, 
especially as there was no survey of the lands in 1838, and while the 
plat of 1838 indicates them to fall in the lake, the field notes of survey 
have no bearing on the tracts in question. Again, the Secretary’s 
decision of Jan. 14, 1904, holds, in effect, that Soda and Cross Lakes 
were not permanent bodies of water but were overflowed lands, and 
that this condition should not be confounded with that of lands cov¬ 
ered by an apparent permanent body of water not the result of an 
overflow, like an inland lake, which depends for its permanency upon 
other causes. 

“ You will prepare and submit a list of swamp lands to this office, 
embracing the tracts which you declined to report because the field 
notes of the survey of 1838 showed them to be in Cross and Soda 
Lakes. 

“A copy of the list must be sent to the district land officers at 
Natchitoches and to the register of State lands, retaining, of course, 
the original in your office. 

“Advise the proper State authorities of this decision, allow the 
usual right of appeal, and in due time make full report in the matter 
to this office.” 

, The said list, as made up by the surveyor general from the approved 
field notes of 1871, and eventually made oi record, describes the fol¬ 
lowing tracts: 

(15) Lots 6, 14, 16, and 17, sec. 2. 

(16) Lots 1, 2, and NW. £ NE. J, sec. 3. 

28 (17) Lot 4, sec. 8. 

(18) Lot 6, sec. 9. 

(19) Lots 4, 5, and 6, sec. 10. 

(20) Lot 9, sec. 11. 

(21) Lots 3, 5, 6, and 12, sec. 14. 

(22) Lots 7, 8, and 10, sec. 20. 

(23) SE. i, sec. 21. 

(24) All of sec. 22 (lots 1 and 2, or NW. £ NW. J, NE. $ NW. J, 
S. i NW. 1, NE. J, SE. i and SW. J). 

(25) NW. i and S. \ SW. J, sec. 23. 

(26) W. £ NW. J, sec. 26. 

(27) N. sec. 27. 

(28) All sec. 28. 

These selections were disposed of or adjudicated as follows:! 

(15) Lot 6, sec. 2, was finally rejected June 28, 1905, after due 
notice to the State, said tract (with lots 2, 3, 4, 7, 8, and 9) having 
been embraced in H. E. of William Woodworth, made November 
29,1892, and patented January 28, 1897. (See item 2, list of October 
31, 1871.) Lot 14 was held for rejection April 18, 1916, and finally 
rejected June 9, 1916, the tract not being shown as swamp by the 
field notes on file in this office, which were carefully examined. Lot 
17 was held for rejection November 12, 1915, and finally rejected 
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May 13, 1916, inasmuch as the field notes on file here did not show 
the said tract to be swamp in character. Said lots 14 and IT are em¬ 
braced in H. E. 08947, made March 27, 1919, by James Wilkinson. 

(16) The claim to lots 1 and 2 XW. 1 XE. J, sec. 3, was held 

29 for rejection April 18,1916, and finally rejected June 9,1916, 
after due notice to the State, the decision stating that the field 

notes did not show the lands to be swamp. It appears (however, and 
this fact was manifestly overlooked when the above action was taken, 
that under date of September 10, 1906 (K), considering the conflict¬ 
ing claim of the Vicksburg, Shreveport and Pacific Railroad for 

these tracts, the office held: _ 

“The lands in question were disclosed by the survey of 1871, prior 
to which time they were covered by the waters of C ross and Soda 
Lakes, and swamp-land list Xo. 93 was reported under the instruc¬ 
tions contained in departmental decision of Jan. 14, 1904, which 
decision, in effect, held that Cross and Soda Lakes were not perma¬ 
nent bodies of water, but were overflowed lands, and that such condi¬ 
tion should not be confounded with that of lands covered by an ap¬ 
parent permanent body of water not the result of an overflow, like 
an inland lake, which depends for its permanency upon other 
causes 

“ Rule 6 of the instructions of Oct. 1, 1903 (32 L. D., 270), pro¬ 
vides that all existing contests or controversies in which there is no 
claim of actual bona fide preemption or homestead settlement, must 
be determined according to the showing made by the field notes of 
survey. The claim of the railroad company was asserted prior to 
Oct. 1, 1903, and while the swamp land list was not reported 
until Feb. 15. 1905, the matter had been pending before the de¬ 
partment since July 31, 1901, when the case was transmitted to this 
office by the surveyor general on appeal from his decision of June 15, 
1901. 

“ l lie swamp claim to the tracts in question is based on the field 
notes of the survey of Deputy John P. Parsons, made in 1871, and 
such notes show that greater part of each smallest legal subdivision 
thereof to be swamp and overflowed land within the meaning of the 
swamp land laws, and the railroad company will be allowed sixty 
days within which to show cause why its selection of the tracts 
should not be canceled for the reasons above stated. In the event of 
failure to make such showing within the time allowed, or to appeal 
herefrom, the selection will be canceled without further notice and 
to that end it is hereby held for cancellation/’ 

The railroad company took no appeal from this holding and its 
selection was finally canceled January 28, 1907. At the same 

30 time the local officers were instructed to allow no disposition 
of the lands without special directions from this office. 

The records here show, however, that lot 1 and the XW.f XE.J 
said sec. 3 were entered September 5, 1916, as a homestead (08056) 
by William H. Clark. Xo claim to lot 2, sec. 3, adverse to that of 
the State is disclosed. 

(17) Lot 4, sec. 8, was held for rejection April 18, 1916, and 
finallv rejected June 9, 1916, the tract being shown as nonswamp, ac¬ 
cording to the field notes on file here. This tract is embraced in 
H. E. 08147, made Xovember 27, 1916, by James Evins. 
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(18) Lot 6. sec. 9, was, by decision of this office, dated July 8, 
1905, held to be swamp, and homestead entry 7091 in the name 
of William H. Keller, embracing the same, was canceled. It ap¬ 
pears, however, that on August 18, 1917, John George filed home¬ 
stead application 08434 for said lot 6 (or SW.J NW.J), sec. 9 (52.10 
acres), which was rejected by the local officers, because the track 
was swamp land and inured to the State. September 29. 1917, George 
filed nonswamp affidavit and appeal, which remains unacted upon 
here. 

May 6, 1918, Tony Carroll filed application 08699 for said tract, 
together with nonswamp affidavit. The local officers inadvertently 
allowed this application, report to that effect being made by them 
under date of November 14, 1918. The entry, however, remains of 
record. John George has filed a protest in the matter. 

(19) Lots 4, 5. and 6, sec. 10, are shown by the field notes on file 
here to be swamp and were so held by decision of this office, dated 

March 9, 1905. in the case of Levi Cooper and A. H. Leonard 
31 vs. Alfred Hamlin. Hamlin’s entry (6934) for said tracts 
was thereafter canceled. It appears, however, that on April 
10, 1916, the local officers allowed homestead entry 07918 therefor in 
the name of Henry James Lear, subject to the swamp-land claim. 
The State was advised of such allowance pursuant to circular of 
December 13. 1886 (5 L. D. 279), and filed objections. Hearing was 
ordered to be held March 16, 1917, before a I nited States Commis¬ 
sioner at Shreveport, and testimony was submitted accordingly. 
Letter 44 G,” of March 23, 1917, advised the local officers that under 
the department’s instructions of October 1. 1903 (32 L. D. 270), all 
controversies as to the character of lands thereafter claimed by the 
State upon the showing made by the field notes should be decided by 
the field notes alone; and directions were given to promptly recall 
all notices of contest theretofore sent out. Inasmuch, however, as 
testimony in the Lear case had already been taken, the local officers 
rendered a decision in the matter, holding that the lands were 
swampy in character at the date of the grant and inured to the 
State thereunder. Appeal was filed by Lear, and the same is now 
pending before this office. 

(20) Lot 9. sec. 11. is shown by the field notes on file here to be 

swamp land. November 5. 1917.’the local officers allowed John E. 
Fuller to make homestead entry 08533 therefor, subject to the State’s 
swamp-land claim to be decided by the field notes. Fuller sub¬ 
mitted commutation proof January 25, 1919, the same being sus¬ 
pended by the local officers and transmitted to this office for con¬ 
sideration. , , _ _ .. 

(21) Lots 3. 5, 6, and 12, sec. 14. are shown by the field notes 

35 here to be swamp in character. Lots 3, 5, and 6 are embraced 
in H. E. 07998, made June 23, 1916, by Frank Solomon. Said 
entrv was held for cancellation by this office October 13, 1916, and 
the claimant has filed no appeal, notice having been duly served 
upon him. Final cancellation of this entry may be effected at any 
time, removing all conflict with the swamp-land claim. 

According to the records here lot 12, sec. 14, was entered in 
1877 as a homestead by Robert H. Ford, patent issuing thereon 
November 13,1884. (See item 7, list of October 31, 1871.) 
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(22) The claim to lots 7 and 8, sec. 20, was held for rejection 
by this office March 15, 1905, and finally rejected June 28, 1905, after 
due notice to the State, the tracts having been entered by Jesse 
Taylor as a homestead (H. E. 2442), December 23, 1882, and patented 
November 19, 1889. Lot 10, sec. 20, is shown by the field notes on 
file in this office to be swamp in character. Said tract is embraced 
in H. E. 08136, made December 17, 1916, by Ed. Martin, subject to 
the State's swamp land claim. 

(23) The SE. 4 sec. 21, is shown by the field notes on file here to 
be swamp in character. The lands are embraced in H. E. 08821, 
made October 25, 1918, by John W. Pike, subject to the swamp¬ 
land claim and to the provisions and reservations of the act of July 
17, 1914 (38 Stat. 509). 

(24) The State’s claim to the E. 4 NW. 4 and E. 4 SW. 4 sec. 22 
was finally rejected by this office September 22, 1909. Henry Kuhn 
originally made homestead entry for these tracts October 31, 1900. 
He was called upon in 1905 to file a nonswamp affidavit, and this he 

failed to do. His entry was accordingly canceled June 15, 

33 1906. Later (May 26, f909) the entry was reinstated upon a 
showing that claimant had not received notice of the require¬ 
ment made. This reinstatement was subject to the swamp-land claim 
of the State, which was duly notified of the allowance of the entry 
and of the filing by Kuhn of a nonswamp affidavit. No action was 
taken, and the swamp claim was finally rejected as above set forth. 
Kuhn’s entry (03908) was patented June 18, 1917. 

The NE. 4 sec. 22 appears by the field notes on file here to be 
swamp in character. The S. 4 said NE. 4 is embraced in H. E. 
07879, made February 15, 1916, by Walter Ellis Smith. This entry 
was held for cancellation April 22, 1916, for conflict with the swamp¬ 
land claim; and although the entryman did not formally appeal, 
two communications from him, of date May 20 and 22, 1916, may be 
considered as such. Final action in the matter has not been taken. 
April 6.1916. the same party presented additional homestead applica¬ 
tion (07926) under the act of April 28, 1904, for the N. 4 of said 
NE. 4 sec 22. This application was rejected by the local officers 
under date of April 30, 1916, because the original entry (07879) had 
been held for cancellation, as above set forth, and the entryman filed 
an informal appeal from this ruling. Final action has not been 
taken. Both these applications were made in accordance with and 
subject to the provisions and reservations of the act of July 17, 1914 
(38 Stat. 509). 

The SE. 4 sec. 22 appears by the field notes on file here to be 
swamp in character. The S. 4 SE. 4 is embraced in H. E. 08322 in 
the name of Thomas Arthur Harvey, made May 21. 1917. The N. 4 
SE. 4 is embraced in H. E. 07881, in the name of Walter Pate 

34 Walden, made February 23, 1916. Both entries were made in 
accordance with and subject to the provisions of the act of 

July 17, 1914 (38 Stat. 509). 

l^ot 2, 5 acres (in the NW. 4 NW. is embraced in cash entry 
2194, Natchitoches, made November 2, 1840, by Dh kson Harding 
et al. The entry was approved for patenting March 22, 1899, but 
it does not appear that patent has ever issued, although no reason is 
now apparent why it should not. Appropriate steps looking to the 
issuance of patent thereon have been taken. 
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Lot 1, 26.84 acres (in the NW. J NW. 4), the SW. J NW. 1 and 
W. 4 SW. J, are shown by the field notes on file here to be swamp 
in character. These tracts are embraced in H. E. 07948, made 
May 16, 1916, by Thomas A. Harvey, subject to the provisions and 
reservations of the act of July 17, 1914 (38 Stat. 509). 

(25) The selection of NW. 4 and S. 4 SW. J sec. 23 was held for 
rejection by this office under date of September 30, 1915, and finally 
rejected December 3, 1915, the claim having been originaly asserted 
in list 13 of October 31, 1871, and disposed of March 17, 1890, upon 
basis of that selection. (See item 8 of list referred to.) 

It appears, however, and this fact was manifestly overlooked 
when the action of September 30, 1915, was taken that under date 
of September 10, 1906, by letter “ K ” the claim of the State to these 
tracts, as asserted in list 93, had been considered, the adjudication 
of March 17, 1890, in effect set aside, and the validity of the selec¬ 
tion as asserted in said list 93 affirmed. In this connection the record 
shows that in 1884 and while the State’s earlier swamp claim of 
October 31, 1871, was pending unadjudicated, the said NW. 4 
35 and S. 4 SW. \ sec. 23, were selected by the Vicksburg, 
Shreveport and Pacific Railroad, per list 2, dated August 21. 
1884, as insuring to it under the grant of June 3, 1856 (11 Stat. 18), 
upon definite location of its line as of date March 27, 1857; and when 
in 1890, adverse action was taken against the swamp selection of 
October 31, 1871, the railroad selection was left intact. - But when 
in 1906 the office had under consideration the reasserted swamp 
claim based on the. field notes of the Parsons survey, the holding 
quoted in connection with item 16 was made. The railroad took no 
appeal from this holding and its selection was finally canceled 
January 28, 1907. At the same time the local officers were directed 
to allow no disposition of the lands without special instructions from 
this office. Manifestly the action of September 30, 1915, was inad¬ 
vertent and erroneous. 

The records here disclose no claim to the E. 4 NW. J and S. J SW. J, 
said sec. 23, adverse to that of the State. It appears, however, that 
on June 24, 1919, the local officers allowed Morris Foster Leeds to 
make H. E. 09039 for the W. 4 NW. J said section, subject to the 
provisions and reservations of the act of July 17, 1914 (38 Stat. 
509). 

(26) The W. 4 NW. 4 sec. 26 is shown by the field notes on file 
here to be sw T amp in character. Said tract is embraced in H. E. 
07762, made November 26, 1915, by Jesse M. Jolly, subject to the 
swamp land claim and to the provisions and reservations of the 
act of July 17, 1914 (38 Stat. 509). 

(27) The claim to the S. 4 NE. 4 sec. 27 was held for rejection 
March 15, 1905, and finally rejected June 28, 1905, after due notice 

to the State, the tract being embraced in H. E. 3871, dated 
37 October 2, 1888, in the name of Taylor Williams, commuted 
to cash and patented August 21, 1890. (See item 12, list of 
October 31, 1871.) 

The claim to the N. 4 NE. 4 sec. 27 was held for rejection Septem¬ 
ber 11, 1906, and finally rejected January 28, 1907, after due notice 
to the State, the tract having been approved to it July 8, 1896, per 
list No. 9, to aid in the construction of the Vicksburg, Shreveport 
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and Pacific Railroad under the grant of June 3, 1856 (11 Stat. 18). 
The office decision held that inasmuch as the State had received and 
accepted title under one grant, it was estopped from asserting a claim 
to the same land under another grant. (28 L. I). 455.) 

The NW. 4 sec. 27 is shown by the field notes of survey on file 
here to be swamp in character, and it was so held and decided by 
office decision “K” of July 19, 1905. ruling that homestead entry, 
made August 14, 1889. in the name of John T. Martin, for the same 
lands and commuted to cash December 1, 1902, should be canceled. 
The office held at the same time that the selection of said tract August 
21. 1884, by the Vicksburg, Shreveport and Pacific Railroad should 
be canceled, and such action was taken April 14, 1906. The home¬ 
stead application (08966) of Rell S. Theriot, for said tract, rejected 
by you. is now pending before this office on appeal. 

* (28) The claim of the State to the X. 4 NW. 4 sec. 28, was held 
for rejection by this office under date of March 15, 1905, and finally 
rejected June 28, 1905, after due notice to the State. Said tract was 
embraced in the homestead entry of Andrew Estes, dated June 23, 
1898, upcn which final certificate 4439 issued September 1, 

37 1903, and patent November 1, 1904. 

The XE. £. S. 4 NW. 4* SE. 4, and SW.J sec. 28, are shown 
by the field notes on file here to be swamp in character. The E. 4 
XE. 4 and E4 SE. 4 are embraced in H. E. 07982, made June 12, 
1916, by Robert B. Clark, subject to the swamp-laiul claim. The 
W. 4 XE. 4 and S. 4 NW. J are embraced in H. E. 08043, made Sep¬ 
tember 14, 1916, by Charlie Foster, subject to the swamp-land claim. 
The W. 4 SE. 4 is embraced in H. E. 08781, made August 8, 1918, 
by John M. Parries, jr., subject to the swamp-land claim and to the 
provisions and reservations of the act of July 17. 1914 (38 Stat. 
509). The SW. 4 is embraced in H. E. 07712. made October 22, 1915, 
by Joseph W. Eckardt, subject to the swamp-land claim and to the 
provisions and reservations of the act of July 17, 1914. (38 Stat. 

509.) 

In conclusion: It is found from the field notes of the survey of 
1871 that the lands hereinafter described are swamp or overflowed, 
and. if nonmineral in character, inure to the State under its grant, 
and may be patented pursuant thereto when the record has been 
cleared of adverse claims: 

Lot 18. sec. 2. No adverse claim of record. 

Lots 1 and 2 and NW. 4 XE. 4, sec. 3. Lot 1 and XW. 4 XE. 4? 
claimed adversely bv William H. Clark under H. E. 08056. 

Lot 6, sec. 9. Claimed adversely by John George under applica¬ 
tion 08434. Also embraced in erroneously allowed entry 08699 in 
name of Tony Carroll. 

Lots 4. 5, and 6. sec. 10. Claimed adversely by Henry James Lear, 
H. E. 07918. 

Lot 9, sec. 11. Claimed adversely by John E. Fuller, H. E. 08533. 

Lots 3, 5, and 6, sec. 14. Claimed adversely by Frank 

38 Solomon, H. E. 07998. 

Lot 10, sec. 20. Claimed adversely by Ed Martin, H. E. 08136. 

SE. 4 sec. 21. Claimed adversely by John W. Pike, H. E. 08821. 

XE. 4 sec. 22. Claimed adversely by Walter Ellis Smith, H. E. 
07879, and application 07926. 



ALBERT B. FALL VS. STATE OF LOUISIANA. 


23 


SE. \ sec. 22. S. J SE. \ claimed adversely by Thomas Arthur Har¬ 
vey, H. E. 08322, and N. £ SE. \ claimed adverselv by Walter Pate 
Walden, H. E. 07881. 

Lot 1, SW. J NW. J, and W. \ SW. \ sec. 22. Claimed adversely by 
Thomas A. Harvey, H. E. 07948. 

NW. J and S. I SW. J, sec. 23. W. \ NW. J claimed adversely by 
Morris Foster Leeds, H. E. 09039. 

W. J NW. I sec. 26. Claimed adversely by Jesse M. Jollv, H. E. 
07762. 

N. W. \ sec. 27. Claimed adversely by Rell S. Theirot, homestead 
application 08966. 

NE. i, S. i NW. i, SE. i and SW. J, sec. 28. The E. i NE. i and E. J 
SE. i claimed adversely by Robert B. Clark, H. E. 07982. The W. £ 
NE. I and S. £ NW. I claimed adversely by Charlie Foster, H. E. 
08043. The AY. £ SE. $ claimed adversely by John AY. Farries, jr., 
H. E. 08781. 

The SAA r . I sec. 28. Claimed adverselv bv Joseph AA T . Eckhardt, H. 
E. 07712. 

Pursuant, therefore, to departmental instructions of September 2, 
1919. in this matter, you will advise the register of the State land office, 
by copy hereof, that thirty days from notice will be allowed within 
which to apply for a hearing whereby it may be shown that these 
lands are nonoil and nongas in character. If such hearing is applied 
for, you will consult with the chief of field division and fix a time 
therefor mutually convenient to the Government and the State. You 
will then proceed to notify each of the above-named homestead entry- 
men of the contents of this order, advising them that they may appear 
cither in person or by counsel or both and participate in the 
hearing. 

39 The formal notice to each homestead applicant, if issued by 
you, will read as follows, description of lands, names and dates 
to be inserted by you. 

“ The Commissioner of the General Land Office, in decision dated 
November , 1919, held that the land embraced in your home¬ 
stead entry (application) number , viz, (description of land) is 
shown to be swamp in character by the field notes of survey, upon 
which the claim of the State of Louisiana was based, and authorized 
a hearing, on application by the State, for the purpose of determining 
whether or not the land claimed by you, and other land in said town¬ 
ship, is mineral (oil and gas) in character. Application for hearing 
has been filed and is to be had before (name of officer), at (place), on 
(date). If the lands are found to be nonmineral in character, they 
pass to the State under the swamp-land grant (paragraph 7, instruc¬ 
tions of October 1, 1903; 32 L. D. 270-278) and your entry (appli¬ 
cation) must be held for cancellation (rejected), subject to your right 
of appeal. If mineral in character they do not pass to the State as 
swamp lands (instructions, May 25, 1918; 46 L. D. 389) and title 
thereto may be perfected under the homestead or other applicable 
public-lancf laws, with reservation to the United States of all oil 
and gas deposits therein under the provisions of the act of July 17, 
1914 (38 Stat. 509). You may appear and participate in the hearing, 
if you desire, in person or by counsel, or both.” 

In default of action hereunder by the State within the time limited, 
its swamp-land claim to the tracts immediately above described will 
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be rejected and said lands will be held and treated as subject to dis¬ 
position under the applicable.public-land laws. Three copies of de¬ 
partmental instructions of September 2, 1919, supra, are enclosed. 

orward one copy to the State with your notice hereunder, one copy 
together with a copy of this order, to the chief of field division and 
retain the third copy for your files. ’ ana 

Very respectfully, 

(Signed) Clay Tallman, 

12-29 aw Commissioner. 

40 Plaintiff's Exhibit “BP 

Address only 

^3817?^^ ° f the Interior - 

Department of the Interior, 

“ G ” Washington, September 16 , mi. 

Baton Rouge 655506, 1917. 
otate of .Louisiana < Swamp-land claim. 

Hearing ordered. 

Motion denied. 

Motion for exercise of supervisory authority. 

st^ed^Motin^f 3 ^ °u the Stat ? of . . Lou >siana have filed a paper 
stjled Motion for rehearing in this matter, which involves the 

R 14 C a i m Wlth re speet to certain tracts in T. 18 X., 

considered an l' Ba ‘ on .. Kou P e land district, Louisiana. This case was 
considered and adjudicated in departmental decision of July 18, 

1921, unreported, the department there stating: 

hv yi ls . not perceived that any useful purpose would be subserved 

& dech, ZTtn T fi 0r f f0, ,' mal T tion for rehearing. This decision 
s declared to be final and conclusive and further proceedings will 

minedrrV Vlth t le vlews above expressed. The record is trans- 
mitted to the Commissioner of the General Land Office.” 

1 he motion now presented will be treated and disposed of as a 
motion for the exercise of supervisory power. 

The contentions of counsel are substantially the same as those 
uiged upon appeal. Much stress, however, is placed upon the 
differences between the act of March 2, 1849 (9 Stat. 352). 
41 applicable to Louisiana only, and the general swamp-land act 
follow” - ^ “^ e i lteni K ' r 28, 1 (9 Stat. 519), which are pointed out as 

1st. The act of 1849 requires no patent, but merely the approval 
of a list to be made out, by direction of the Secretary, by the sur¬ 
veyor general, or his deputy. whereas the act of 1850 requires a 
patent to vest the fee-simple title. M 

2nd. The act of 1849 requires no selection by the State, no patent. 

request for the approval of the lands, whereas the act of 

P™ VI( ^ es patent shall issue at the request of the governor 
of the State. * 
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It is urged that the act of 1849 is applicable and controlling, 
which act contains no mineral reservation or exclusion and requires 
no patent; that the grant is one in praesenti and attaches as of the 
date of the granting act upon the identification of the tracts as 
swamp and overflowed; that the duty is imposed upon the Secre¬ 
tary to approve the lists of such lands certified by the surveyor 
general; and that, even conceding that mineral lands are excluded 
from the grant, the tracts here involved inure to the State because 
returned and identified as swamp by the survey of 1871, and not 
reported or withdrawn as oil or gas lands until long after the date 
of the grant and the identification of the tracts as swamp by survey. 

To this the department can not assent. True, the acts of 1849 
and 1850 differ somewhat in their terms. This difference, however, 
in the opinion of the department, is not controlling or of great 
moment. And conceding that the distinction is vital, it would be of 
no importance in the instant case, because examination discloses that 
the State’s pending selections in T. 18 N., R. 14 W., are practically 
all embraced in list 93, the claim being asserted under the pro- 

42 visions of the act of 1850. But the soundness of the State’a 
argument is not conceded. The department takes the position 

that the act of 1849 does not of its own force, any more than the act 
of 1850, create a present grant of a complete title in the State. As 
said in the case of State of Louisiana, decided April 12, 1920 (47 
L. D. 366, syllabus)— 

“ Only upon approval by the Secretary of the Interior under the 
act of March 2, 1849, granting swamp and overflowed lands to 
Louisiana, or the issuance of patent under the general swamp act of 
September 28, 1850, does the fee-simple title vest in the State; prior 
thereto its title is inchoate and imperfect both in law and in equity.” 

In connection with the swamp-land grants the following proposi¬ 
tions have been considered by this department and are deemed to 
have been properly determined: 

(1) Mineral lands not being expressly included within the terms 
of the swamp grant either of 1849 or 1850 do not inure to the State. 
(2) The interest of the State is inchoate and incomplete until title 
is vested, and the fee simple title only passes upon approval under 
the act of 1849 and by patent pursuant to the act of 1850. (3) The 

authority of the Land Department to inquire into and determine all 
rights and equities claimed as against the Government does not cease 
until the legal title has passed. (4) A complete and perfected inter¬ 
est corresponding to full equitable title does not accrue to or vest in 
the State as to any tract until the same has been finally identified as 
of the class and condition contemplated bv the granting act. (5) 
The question as to the mineral or nonmineral character of claimed 
swamp land is open for investigation and adjudication up to and 
until the time of patent under the act of 1850 and up to the 

43 date of the Secretary’s approval under the act of 1849. 

Nothing presented by counsel persuades the department that 
the holding on appeal in this case is in error. Lpon the records 
of the Land Department the tracts are impressed with a prima facie 
mineral character by reason of the subsisting petroleum withdrawal. 
The State has been accorded due opportunity to show that such is 
not the character of the lands and that they are, in fact, not mineral 




26 


ALBERT B. FALL VS. STATE OB LOUISIANA. 


bearing, failing in which it was held the swamp-land claim must 
stand rejected. 

The conclusions reached in the decision rendered upon appeal 
herein are adhered to and the present motion is denied. 

(Signed) E. C. Finney, 

First Assistant Secretary. 

Rale to show cause. 

Filed November 10, 19*21. 

# ❖ * * * He * 

Upon consideration of the bill of complaint herein, and upon appli¬ 
cation in that behalf made, it is. bv the court, this 10th day of No- 
x -ember, A. D. 1921, ordered : 

That Albert B. Fall. Secretary of the Interior, defendant, show 
cause to this court, if any he has. on Friday, the second day of De- 
cember. 1921. at 10 o'clock a. m., why preliminary injunction and 
restraining order should not issue as prayed in said bill of complaint; 
provided a copy of said bill and of this rule to show cause be served 
upon said defendant on or before the 14th day of Novem- 
44 her, A. D. 1921. 

A. A. Hoeiiling, 

J ustice. 

Nov. 10. 1921. Service this day accepted. 

Edwin A. Booth, 

C. E. Wright, 

Atty for Deft. 

Motion to dismiss. 


Filed December 16, 1921. 




* 


* 


$ 


Comes now the defendant in the above-entitled suit and moves to 
dismiss the bill of complaint herein filed on the following grounds: 

(1) That as appears on the face of the bill the title to the lands in¬ 
volved is still in the United States; that the right of the plaintiff to 
receive title to said land involves questions of law and certain ques¬ 
tions of fact: that the United States is entitled to be heard upon said 
questions: that any efficient decree that the court could accord plaintiff 
in this suit would involve a determination of said questions in the 
absence of the United States as a party; that such decree would ad¬ 
versely affect the interests and rights of the United States as the real 
and substantial party in interest: that the United States is an indis¬ 


pensable party to this suit, but has not consented in this behalf to 
be sued. 

45 (2) That the bill on its face shows that there are other 

parties interested in the subject matter of the suit to whom, it 
is alleged, the defendant will make disposition of the lands involved 
unless restrained by order of the court in this suit; that such persons 
are also indispensable parties defendant to this suit, but have not been 
made parties hereto. 

(8) That if plaintiff be entitled to the land in controversy and if 
the defendant, unless restrained, disposes of said land to other parties 



ALBERT B. FALL Y3. STATE OF LOUISIANA. 


27 


as averred, the plaintiff has a plain, adequate, and usual remedy by 
suit against said patentees after the administrative functions oi the 
defendant, in respect to said land, have ceased. 

(4) That the bill on its face shows that it is an attempt to transfer 
as by appeal or writ of error the actions and decisions of the defend¬ 
ant to the courts for review; that said actions and decisions in¬ 
volved, on the part of the defendant, the exercise of judgment and 
discretion in the administration of public land laws of the United 
States, in respect to a matter within his exclusive jurisdiction to de¬ 
termine and make disposition. 

Albert B. Fall, 
Secretary of the Interior. 

By his attorney: 

C. Edward Wright. 

46 Return to rule to show cause. 

Filed December 16. 1921. 

******* 

Comes now the defendant by his attorney and, by way of return tc 
the rule to show cause why temporary injunction should not issue as 
prayed in the bill of complaint, says that he has filed a motion to dis¬ 
miss said bill of complaint and prays that the same may be taken as 
due return to the rule herein issued. . 

Albert B. Fall, 
Sew'etary of the Interior. 

By his attorney: 

C. Edward Wright. 

Order overruling motion to dismiss. 

Filed March 21, 1922. 

******* 

Ordered, This 21st day of March, 1922, that defendant's motion to 
dismiss the bill of complaint herein filed be, and the same hereby is, 
overruled, with leave to the defendant to file answer, if so advised, 
on or before the 20th day of April. 1922. 

Bv the Court: 

A. A. Hoehling, 

J ustice. 

47 Decree. 

Filed April 5, 1922. 

******* 

This cause having come on to be heard upon defendant's motion 
to dismiss plaintiff's bill of complaint was considered bv the court 
and, bv order hereinbefore entered on the 21st dav of March. 1922, 
said motion to dismiss was overruled with leave to defendant further 
to plead, if so advised, on or before the 20th day of April, 1922. 

And now on this 5th day of April, 1922, the defendant, by his at¬ 
torney, comes into court and elects to stand upon said motion to dis- 
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miss and to plead no further. Whereupon, the aforesaid premises 
being considered by the court, it is, on the day last above written, 

Adjudged, ordered, and decreed, that the prayers in said bill of 
complaint contained be, and are hereby, granted, and that a writ of 
injunction issue herein directed to the defendant as Secretary of the 
Interior, his successors in office, and all persons claiming to act under 
his authority or control, commanding him to vacate, recall, or annul 
so much of the decisions of the Land Department complained of in 
the plaintiff’s bill of complaint as operates to withhold title from 
plaintiff for any reason dependent upon alleged mineral character, 
or requires a hearing whereby it may be shown that the following 
lands, all situate in T. 18 N., K. 14 W., in the State of Louisiana are 
nonoil and nongas, or otherwise nonmineral in character, to wit: 

L^l’and^ 2 and NW. \ NE. j sec. 3; 

Lot 6, sec. 9; 

Lots 4, 5 and 6, sec. 10; 

Lot 9, sec. 11; 

48 Lots 3, 5, and 6, sec. 14; 

Lot 10, sec. 20; 

SE. I sec. 21; 

XE. I sec. 22; 

SE. I sec. 22; 

Lot 1. SW. I NW. i and W. \ SW. J sec. 22; 

NW. I and S. ^ SW. I sec. 23; 

W. 1 XW. I sec. 26; 

NW. I sec. 27; 

NE. I, S. £ XW. I. SE. I and SW. J sec. 28; 

SW. i sec. 28; 

and further restraining him, and them, from making any disposition 
of said described lands or from taking any action affecting the same 
save such immediate steps as are necessary to the further and final 
recognition of plaintiff’s rights under the acts of March 2, 1849 (9 
Stat. 352), and September 28,1850 (9 Stat. 519), to the end that evi¬ 
dence of title may be given to the plaintiff as by said acts provided 
and required; and that the plaintiff recover of the defendant its costs 
of suit to be taxed by the clerk and to have execution therefor. 

By the court: 

A. A. Hoehling, 

Justice. 

And now on this 5th day of April, 1922, the defendant by his at¬ 
torney in open court notes an appeal from the aforegoing decree to 
the Court of Appeals of the District of Columbia, and the same is 
hereby allowed, and pending said appeal it is further ordered that 
the decree aforesaid be, and the same hereby is, stayed, and no writ 
shall run thereon against the defendant until further order of the 
court. 

By the court: 

A. A. Hoehling, 

Justice. 

O. K. as to form. 

C. Edwd. Wright, 

Atty. for deft. 
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49 Assignment of errors . 

Filed April 5, 1922. 

******* 

The court erred. 

1. In failing to dismiss the bill of complaint for want of jurisdic¬ 
tion on the ground that the United States is a necessary party de¬ 
fendant to the suit and that the action can not be tried in is absence. 

2. In failing to dismiss the suit on the ground that the several 
claimants under homestead entries of the land involved are indis¬ 
pensable parties to the suit but are not joined as defendants. 

3. In failing to dismiss the suit on the ground that plaintiff has a 
plain, usual, and adequate remedy after issuance of patents to others 
in a suit to charge such patents with a trust. 

4. In retaining jurisdiction and holding the Secretary of the In¬ 
terior to answer when on the face of the bill it is apparent that no 
decree could be rendered for the plaintiff without reviewing the Sec¬ 
retary in a matter wholly within his jurisdiction and involving the 
exercise of his judgment and discretion. 

5. In failing to hold that legal title not having passed out of the 
United States the Secretary has exclusive jurisdiction to determine 
status of land and the respective rights, if any, of the State and the 
homestead claimants, and that the courts are without jurisdiction to 
interfere until legal title passes. 

6. In failing to hold that under the swamp land grant of 

50 1849 and 1850 to the plaintiff State lands mineral in character 
are not within the scope of the grant. 

, T. In ruling that the Secretary of the Interior had no authority 
to take the action complained of in the bill. 

8. In granting the injunction prayed in the bill and requiring the 
Secretary to disregard his own construction of the acts of 1849 and 
1850 and to substitute therefor the views of the court. 

9. In granting an injunction requiring the passing of legal title 
out of the United States to the plaintiff in face of a record showing 
that proceedings affecting right to the passing of said title were 
pending in the Land Department, in which final action had not been 
taken by the defendant. 

C. Edw t ard Wright, 

Attorney for Defendant. 

Designation of record. 

Filed April 5,1922. • 

* * * * * * * 

In making up the transcript of record on appeal in the above- 
entitled suit the clerk will please to include the following: 

1. Bill of complaint and exhibits and rule to show cause. 

2. Defendant’s motion to dismiss. 

3. Defendant’s return to the rule. 

4. Order overruling motion. 
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5. Decree. 

6. Notation of appeal. 

51 .7. Assignment of errors. 

8. This designation. 


C. Edward Wright, 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 51, 
both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 

E art of this transcipt, in cause No. 39570, in equity, wherein State of 
Guisiana is plaintiff and Albert B. Fall, Secretary of the Interior, 
is defendant, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court at the city of Washington, in said District, this 
19th day of April, A. D. 1922. 

[seal.] Morgan H. Beacii, 

Clerk. 

LMG/EW 

(Indorsed on cover:) District of Columbia Supreme Court. No. 
3810. Albert B. Fall, Secretary of the Interior, appellant, vs. State 
of Louisiana. 

(Stamped on cover:) Court of Appeals, District of Columbia. 
Filed Apr. 20, 1922. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1922. 


Albert 


B. Fall, Secretary of 
Interior, 

v. 

State of Louisiana. 


the! 


> No. 3810. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COL UMBIA. 


BRIEF FOR APPELLANT. 


The appellee filed its bill of complaint asking for an 
injunction to restrain the Secretary of the Interior 
from further enforcing a certain ruling or decision he 
had made in the course of administration of a Federal 
statute, and a rule to show cause was issued. The 
appellant moved to dismiss the bill and, by way of 
return to the rule, asked that his motion be treated 
as due response thereto. The court overruled the 
motion to dismiss and appellant, having elected to 
stand on his motion, a decree was entered granting 
the prayers of the appellee. From this decree the 
Secretary of the Interior appeals. 
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STATEMENT OF THE CASE. 

The State of Louisiana by the act of March 2,1849 
(9 Stat. 352), was specially granted swamp and over¬ 
flowed lands which might be found unfit for cultiva¬ 
tion within its territorial limits; and it was also one 
of the beneficiaries of the general swamp-land grant 
of September 28, 1850 (9 Stat. 519). There is a 
difference between the acts, but both apply to the 
State. The sections 1 of both acts contain granting 
language essentially the same, “shall be, and the 
same are hereby, granted” to the State. Section 2 
of the act of 1849 provides that as soon as the Sec¬ 
retary of the Treasury (Interior, under a later re¬ 
vision) shall be advised by the Governor of Louisiana 
that the State has made the necessary preparations 
to defray the expenses thereof, he shall cause a per¬ 
sonal examination to be made under the direction of 
the Surveyor General, by experienced and faithful 
deputies, of all the swamp lands in the State which 
are subject to overflow and unfit for cultivation, and 
that a list of the same shall be made out and certi¬ 
fied by the deputies and the Surveyor General to the 
Secretary, who shall approve the same so far as they 
are not claimed or held by individuals, and upon his 
approval the fee simple was to vest in the State. The 
later act, by its second section, made it the duty of 
the Secretary of the Interior to make out an accu¬ 
rate list and plat of the lands, transmitting the same 
to the Governor; and thereafter, at the request of the 
Governor, he was to cause a patent to be issued to 



the State; “and on that patent the fee simple to said 
lands shall vest in said State.” The grant was one 
in prwsenti , but was not operative until the lands 
had become identified as such the grant intended to 
pass and until the happening of the special things 
above enumerated. 

The specific lands involved in this suit are in town¬ 
ship 18 north, range 14 west. By a public land plat 
of survey made in 1838 they were included in Cross 
Bayou and Cross and Soda Lakes, but as averred in 
the bill (record, p. 2), “are disclosed and in the usual 
manner identified by the later plat of survey of said 
township made in 1871 and therein returned as swamp 
and overflowed lands.” 

The State claims these lands under the swamp-land 
grant and wants the fee simple title passed to it. 
r lhe bill shows (record, p. 2) that upon consideration 
of its claim, the Commissioner of the General Land 
Office, November 13,1919, decided that the lands were 
swamp and, if nonmineral, inured to the State under 
its grant and could be patented; but because these 
lands were within a petroleum reserve, the State was 
required to “ assume the burden of proving that they 
do not possess value for oil or gas deposits under 
penalty of cancellation or forfeiture of the State's 
claim for failure to apply for a hearing to that end.” 
The decision of the Commissioner is then made a 
part of the bill. It is printed on pages 5 to 24 of the 
record. Turning to page 23 the court will see that 
the real order made was that the State must apply 
within 30 days from notice from local officers for a 
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hearing “ whereby it will be shown that these lands 
are nonoil and nongas in character” and with notice 
to the homestead entryman who are claimants under 
the homestead laws as the decision of the General 
Land Office discloses. The exhibit does not entirely 
support the averment in the bill. The decision sets 
forth the form of notice to be served, which recites 
that the Commissioner held that the particular land 
claimed by the homesteader as shown to have been 
swamp in character by the field notes of survey, and 
that hearing was ordered on application of the State 
to determine whether the land held by the home¬ 
steader is mineral (“oil and gas”) in character. The 
notice goes on to recite that if the lands are found to 
be nonmineral, they are to pass to the State under 
the swamp-land grant and the homestead entry must 
be held for cancellation; but if mineral in character, 
they do not pass to the State as swamp lands and title 
might be perfected under the homestead or other 
applicable public land laws with a reservation of all 
oil and gas to the United States under the provisions 
of the act of July 17, 1914 (38 Stat., 509). 

The decision shows (record, pp. 9 to 10) that in 
1852 the State filed a list containing some of the lands 
involved and that at various dates, as late as 1899, 
the entire list was completely disposed of either by 
approval or final rejection. The particulars are set 

forth in the decision. 

n October 31, 1871, the State filed a list. No. 13, 
containing certain lands in township 18 (described 
p. 10 of record) and in other townships. This list 



was rejected because the lands were mainly beds of 
former lakes, were water, not land, at the time of 
the grant and therefore did not pass to the State. 

In 1879 the Department held, however, that while 
the plat of 1838 showed the lands to be in lakes, there 
was no evidence to show that the land was not 
swamp or overflowed later in 1849 or 1850. Con¬ 
sequently an adjustment was ordered. Some of the 
land described by the State had been disposed of by 
the Land Department. The disposition of certain 
selections are shown on pages 11, etc., of the record. 
It will be seen that some of the lists were rejected on 
various days from 1890 down, while some were 
approved. The case so far as the land involved in 
this suit is concerned simmers down to the special 
tracts described in the decree. (Record, p. 28.) On 
pages 22 to 23 of the record the court will find the 
status of these particular tracts. It will be seen 
that practically every tract is claimed by some 
homesteader. 

On April 24, 1901, the register of the State land 
office filed a list embracing all the lands involved in 
this suit as well as other lands in the township except 
some of the land situate in section 23, requesting that 
they be listed and approved to the State as swamp 
land. (Record, p. 38.) In support of the claim they 
filed certain affidavits alleging that the lands were 
swamp in character. In 1904 the Surveyor General 
declined to certify the lands for various reasons shown 
in the record on pages 14 to 15. The State appealed 
from the decision, and on February 21, 1905, the 




General Land Office reversed the Surveyor General so 
far as his adverse action was founded on the prop¬ 
osition that the lands were shown to be lakes, not 
swamp land, by the survey nearest in point of time 
to the grant, and directed him to make up and submit 
a list of the lands he had declined favorably to report 
because the field notes of 1838 showed them to be 
in Cross and Soda Lakes. (Record, p. 17.) The 
Surveyor General thereupon made up the list set 
forth on page 17 of the record. On pages 17 to 22 
the various conflicting interests are detailed. On 
November 13, 1919, the Commissioner of the General 
Land Office rendered his decision as to these lands, 
his decision constituting plaintiff’s Exhibit A. He 
held that these lands were swamp or overflowed 
according to the field notes of the 1871 survey and 
hence would inure to the State if nonmineral in char¬ 
acter and might be patented to the State when cleared 
of adverse claims. Hence the order for the healing 
on the character of land and with notice to these 
parties who are claiming the land adversely. 

The State appealed from the decision to the Secre¬ 
tary, who affirmed the Commissioner’s order Novem¬ 
ber 13, 1919. The Secretary held that if swamp land 
contains mineral so that by paramount classification 
it is mineral land, such land does not inure to the State 
whose interest in swamp land is inchoate and incom¬ 
plete until title vests and the fee simple passes, that 
equitable title does not vest until the land has been 
finally identified as of the class and condition con¬ 
templated in the act; and that the question of charac- 
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ter of land is open until patent issues. These holdings 
were adhered to on motion September 16, 1921. (Re¬ 
cord, p. 3.) 

The State contends that the grant was a present 
grant excepting or reserving no land by reason of 
its mineral character; but that if mineral land was 
excepted, then that exception relates only to lands 
known to possess mineral either at the time the grant 
was made or at the time of filing and approved plat 
of survey of the township (record, p. 3); and that 
neither in 1849, 1850 nor in 1871 were any minerals 
of any character known to exist in these lands. 
(Record, p. 4.) 

The State’s position (record, p. 4) is that as the 
lands have been found as a matter of fact to be 
swamp and overflowed lands and have been identified 
as such by the survey of 1871, the Secretary is exceed¬ 
ing his authority in approving the requirement laid 
on the State by the Commissioner’s decision. 

The differences between the acts of 1849 and 1850 
will not affect the result. Practically all of the 
State’s claims were embraced by list 93 (record, p. 
13), which was asserted under the act of 1850 (record, 
p. 25). 

None of the usual grounds for equitable relief is 
shown so far in the bill. In paragraph 11 appellee 
states that it has exhausted its rights of appeal, etc., 
in the Land Department, and that its only remaining 
remedy “is by appropriate appeal to the courts or 
relief from the rulings aforesaid, and which rulings, 
as plaintiff is advised by counsel, and accordingly so 
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avers, are erroneous in matter of law.” This is not a 
ground for relief in equity, because no such appeal is 
allowed by the law and the courts have no direct 
appellate authority over the Land Department. (Rec- 

ord, p. 4.) 

But in paragraph 12 of the bill the State says that 
the Secretary, unless restrained, will carry his orders 
into effect and “therefore make disposition of said 
lands to others, thereby making a multiplicity of 
suits necessary,” etc. So the State prefers to get 
along without suing any of these adversely inter¬ 
ested parties and wants a decree in their absence. 

The motion to dismiss (record, p. 26) attacks the 
bill for its want of equity, advancing four grounds: 

(l) That as the title to the land is yet in the United 
States and the right of the appellee to receive title 
involves questions of law and fact, the United States 
is entitled to be heard on these questions and is an 
indispensable party to the suit;(2) that the appellee’s 
case as made by its pleading shows that there are 
other parties interested in the subject matter of the 
suit, i. e., these homesteaders, who are also indis¬ 
pensable parties hereto; (3) that accepting the State’s 
allegation that the Secretary will dispose of the land 
to these homesteaders unless restrained, it is plain 
that the appellee has a remedy in actions against 
these patentees after the appellant will have dis¬ 
charged his administrative functions; and (4) that 
the suit is but an attempt to transfer, as by appeal to 
the court, questions that were before the Secretary 
and exclusively within his jurisdiction. 
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The trial court did not file an opinion in overruling 
this motion. The decree, which was entered and 
from which this appeal lies, is found on pages 27 and 
28 of the record. It.requires the Secretary to vacate, 
recall, and annul so much of the decisions of the Land 
Department as operate to withhold title from the 
State for any reason based on mineral character of 
the land or contemplating any hearing upon mineral 
character, and restrains him from making any dis¬ 
position of the lands or from taking any action save 
such steps as are necessary to the final recognition 
and giving of evidence of title to the State. 

In brief, the decree determines that the State takes 
title to mineral land, if swamp or overflowed, under 
the acts of 1849 and 1850, and politely directs the 
issuance of the evidence of the passing of the fee 
simple without either the United States or the claim¬ 
ants under the homestead laws being heard. 

ASSIGNMENT OF ERRORS. 

The court erred— 

1. In failing to dismiss the bill of complaint for 
want of jurisdiction on the ground that the United 
States is a necessary party defendant to the suit and 
that the action can not be tried in its absence. 

2. In failing to dismiss the suit on the ground that 
the several claimants under homestead entries of the 
land involved are indispensable parties to the suit 
but are not joined as defendants. 

3. In failing to dismiss the suit on the ground that 
plaintiff has a plain, usual, and adequate remedy 
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after issuance of patents to others in a suit to charge 

such patents with a trust. 

4. In retaining jurisdiction and holding the Sec- 
retary of the Interior to answer.when on the face of 
the bill it is apparent that no decree could be ren¬ 
dered for the plaintiff without reviewing the Secre¬ 
tary in a matter wholly within his jurisdiction and 
involving the exercise of his judgment and discre¬ 
tion. 

5. In failing to hold that legal title not having 
passed out of the United States the Secretary has 
exclusive jurisdiction to determine status of land and 
the respective rights, if any, of the State and the 
homestead claimants, and that the courts are with¬ 
out jurisdiction to interfere until legal title passes. 

6. In failing to hold that under the swamp-land 
grant of 1849 and 1850 to the plaintiff State lands 
mineral in character are not within the scope of the 

grant. 

7. In ruling that the Secretary of the Interior had 
no authority to take the action complained of in the 

bill. 

8. In granting the injunction prayed in the bill 
and requiring the Secretary to disregard his own 
construction of the acts of 1849 and- 1850 and to 
substitute therefor the views of the court. 

9. In granting an injunction requiring the passing 
of legal title out of the United States to the plaintiff 
in face of a record showing that proceedings affect¬ 
ing right to the passing of said title were pending in 
the Land Department, in which final action had not 
been taken by the defendant. 
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ARGUMENT. 

There are four fundamental propositions involved 
in this cause: 

(1) The suit is virtually one against the United 
States, and the latter is an indispensable party. 

(2) Homesteaders are indispensable parties. 

(3) The State can not take mineral lands under 
the swamp land grant. 

(4) The suit trespasses upon the Secretary’s juris¬ 
diction and the decree interferes with the proper ex¬ 
ercise of his administrative discretion, in a matter 
where the State, if wronged, has its usual remedy 
against patentees. 

I. 

If this case stops where the lower court left it, the 
decree compels the Secretary of the Interior to pass 
the fee simple title, which is now without question in 
the United States, to .the State of Louisiana. The 
application of the State is made under the act of 1850 
which calls for a patent and the patent passes the 
legal title under that act. It is immaterial whether 
the Secretary acts under either act: What he is to do 
by command of the court is to pass the legal title. 
He is restrained from making any disposition or 
taking any action other than to fix and to evince the 
title in the State. 

The title is not in the Secretary. He has no 
interest in the land. The effect of the decree is 
therefore not against him but against the United 
States. Whether the State is entitled to the land 
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depends upon whether as a matter of law it can 
demand and receive mineral land under the swamp¬ 
land laws, and if so whether as a matter of fact this 
land is mineral; or if as matter of law mineral land 
is not subject to the grant with the qualification, 
however, that the land must be known to be mineral, 
then whether or not this land was known to be 
mineral in 1849 or 1850, in 1871, or at some date 
later than either, according to the time as of which 

the matter is to be adjudged. 

On these questions, the answer to which deter¬ 
mines who is entitled to this land, we maintain that 
the United States is an indispensable party to a 
proceeding in court instituted with the object of 
determining the rights of the party plaintiff. 

On the outcome, this depends: If title remains 
in the United States, where it now is, the latter 
retains the mineral deposits (oil and gas). The 
homestead claimants get only the surface. These 
reserved minerals are then subject to lease under the 
act of February 25, 1920, yielding a revenue to the 
Government in the form of royalties, continuing so 

long as the mineral deposits last. 

The Land Department has not determined finally 
that the land is mineral. The petroleum withdrawal 
amounts to a prima facie mineral classification. 
Washburn v. Lane (49 App. D. C., 52). Of course, 
the withdrawal effects a tentative finding that the 
land contains oil, but that action was taken without 
opportunity to the State to be heard. It is entitled 
to a hearing on that fact, and this is what the Land 
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Department by its order, which the trial court directs 
us to annul, sought to secure to the State, just as a 
homesteader would have his right to a hearing under 
the act of July 17, 1914 (38 Stat., 509). Besides, 
there are the claims of the homesteaders adverse to 
the State not yet finally decided by the Land Depart¬ 
ment. The State instituted proceedings to get this 
land. Those proceedings are still pending in the 
Land Department. For purpose of argument, let it 
be assumed that one issue of fact has been determined 
by the Commissioner—swamp-land character. But 
other questions arose—the apparent presence of 
mineral and the certain presence of these home¬ 
steaders. The Commissioner ruled that there should 
be a hearing (provided the State disputed the mineral 
character of the land) and held that it was up to 
the State to apply for such a hearing or suffer the usual 
penalty of default. It was from that order that the 
appeal to the Secretary was taken. It was that judg¬ 
ment or order of the Commissioner on which the 
Secretary passed; nothing else. 

The point was that if the land be swamp but also 
mineral, can the State take title? But there can be 
no final action unless there be a hearing on the fact 
or the State elects to default. The Secretary has never 
passed upon the swamp-land character of this land. The 
appeal does not specifically so allege and the decisions 
of the Secretary, not only the one which appellee 
attached as Exhibit “B” to his bill (record, pp. 24 
to 26) but the decision of July 18, 1921, to which it 
refers, shows that “the single question presented and 



decided herein” (quoted from the decision of July 18 , 
1921 , unpublished) was the question of mineral char¬ 
acter and its effect upon the State s right. The 
Secretary studiously avoided passing upon swamp¬ 
land character. The theory of the decision was that 
even if swamp land, mineral character pre\ents pass 
ing of title. The Commissioner’s order required a 
hearing. If the hearing developed mineral character 
beyond doubt, that would be the end of the matter. 
If nonmineral, it would then be necessary for the 
Secretary to pass upon the Commissioner’s finding 
as to swamp-land character; but not until then. 

It might be that were a hearing had, mineral 
classification might be disproved. It might also 
happen that the hearing would disclose a state of 
facts which would prevent the Secretary from con¬ 
curring in the view that the land was swamp land. 
Under both laws, it is for the Secretary, not the 
Commissioner, ultimately to determine the ques¬ 
tion whether certain land is or is not of the char¬ 
acter within the swamp-land grants. Ihe Secre¬ 
tary’s authority is not exhausted until patent actu¬ 
ally issues. “For example, if, when a patent is 
about to issue, the Secretary should discover fatal 
defect in the proceedings, or that by reason of some 
newly ascertained fact patent if issued would have to 
be annulled and that it would be his duty to ask 
the Attorney General to institute proceedings for 
its annulment, it would hardly be seriously con¬ 
tended that the Secretary might not interfere and 
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prevent the execution of the patent.” (Knight v. 
Land Association , 142 U. S., 161, 178.) 

Appellee will say that the Secretary has not indi¬ 
cated any dissent from the Commissioner’s findings 
of fact. True; but his jurisdiction not having been 
yet exhausted, he might. The fact that the State 
appealed from the Commissioner’s order for a hear¬ 
ing and raised no issue as to swamp character of 
the land is immaterial. For, as the court said in 
the Knight case (p. 178), “it would not be a sufficient 
answ r er against the exercise of his power that no 
appeal had been taken to him and therefore he was 
without authority in the matter.” 

So we think this case comes squarely within the 
effect of the Supreme Court’s decision in Oregon v. 
Hitchcock (202 U. S., 60). That, too, was a swamp 
land case. That was a suit to enjoin the Secretary 
from passing title to certain lands within the Klamath 
Reservation which the State claimed passed to it un¬ 
der the act of March 12, 1860 (12 Stat., 3), which 
extended the benefits of the swamp land act of 1850 
to Oregon. The State had prepared a list of the 
lands within the reservation which it claimed were 
swamp and the Surveyor General had passed favor¬ 
ably upon the evidence and had certified the list. 
The application and the evidence were submitted to 
the General Land Office. The Acting Commissioner 
rejected the claim because, whether swamp and over¬ 
flowed or not, these lands, being within an Indian 
reservation, were not granted to the State (just as 
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here we claim that these lands, whether swamp and 
overflowed or not, were not granted to the State if 
in fact they contain mineral so as to give them a min¬ 
eral classification). The State appealed to the Sec¬ 
retary, and the Secretary affirmed the Commissioner, 
The State then instituted an original suit in the 
Supreme Court, alleging that the land was swamp 
land and had passed to the State. The Secretary 
demurred and the case was tried on the demurrer. 
The court ruled that the effect of a judgment or de¬ 
cree determines who is the real party in interest. It 
showed there, as we claim here, the Secretary had no 
interest in the land. The suit sought to restrain the 
Secretary from disposing of the lands to some one else 
and to vest the title in the State; just as here the 
suit seeks an injunction, which was granted by the 
court, against any disposition of the land other than 
to the State and commands the Secretary to take no 
action save such immediate steps as are necessary 
under the act of 1849 or 1850 to the end that e\ i- 
dence of title may be given to the State as provided 
and required by those acts. The court held that the 
suit was essentially against the United States, which 
had not waived its immunity, and then the court 

went on and held (p. 70): 

Again it must be noticed that the legal title 
to all these tracts of land is still in the Govern¬ 
ment. No patents or conveyances of any kind 
have been executed. There has been no 
finding or adjudication by the Land Depart¬ 
ment that the lands referred to were swamp or 
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overflowed on March 12, 1860. Under those 
circumstances it is not the province of the courts 
to interfere with the Land Department in its 
administration. So far as a grant of swamp 
lands is claimed it must be held that the grant 
is in the process of administration and until 
the legal title passes from the Government in¬ 
quiry as to equitable rights comes within the 
cognizance of the Land Department. The 
courts may not anticipate its action or take 
upon themselves the administration of the land 
grants of the United States. ( New Orleans v. 
Paine , 147 U. S., 261, 266; Michigan Land & 
Lumber Co. v. Rust, 168 U. S.,. 589, 591; 
United States v. Thomas , 151 U. S., 577 ; Brown 
v. Hitchcock , 173 U. S., 473; Humbird v. Avery , 
195 U. S., 480, 502, 503.) 

Appellee will attempt to distinguish that case from 
this on the ground that in Oregon v. Hitchcock there 
had been no finding or adjudication by the Land 
Department that the lands were swamp, while in this 
case the Commissioner has so found and the Secretary 
has not set aside that finding. 

We think when the court speaks of the “Land 
Department” it means the whole Department—the 
head as well as the middle and the other extremity. 
We can not speak of a Commissioner’s action as the 
action of the Land Department when his superior 
officer on whom the duty devolves has not finally 
acted, any more than we can speak of the finding of 
a master in chancery as the judgment of the court. 
In the swamp land grants it is the Secretary, not some 
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lower functionary, who is to act. The point is that 
the power of decision and action thereon resides in the 
Land Department so long as legal title remains in the 
Government; and it will be noticed that in the Oregon 
case, even though the Secretary had affirmed the 
action of the Commissioner in rejecting the claim, the 
court rules that the grant “ is in the process of adminis¬ 
tration.” Much more obviously is that so m this case 
where the State’s claim has not been finally rejected 
but where proceedings are still to take place to dispose 
of adverse claims and to gain a position where final 

action as to all may be taken. 

In Broun v. Hitchcock, the plaintiff’s case was 
even stronger than in this case; for there a Secretary 
of the Interior had actually approved the swamp list 
but patent had not issued. That Secretary’s suc¬ 
cessor proceeded to annul, cancel, and invoke the 
approved list and entered an order determining that 
the lands were not swamp, notwithstanding his pred¬ 
ecessor’s finding that they were. Thereafter pro¬ 
ceedings were had to set aside the second Secretary’s 
action. Secretary Bliss (and Hitchcock in succession) 
refused to vacate the order and, as Brown (claiming 
under the swamp land grant) alleged in his bill, 
threatened to allow entries under the public land laws 
of the United States. Alleging a multiplicity of 
suits as a ground for relief the plaintiff asked an 
injunction against disposition of the land and inter¬ 
ference with his alleged title and right. The court 
held that under the swamp land grants legal title 
passes only upon issue of the patent and that until 
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legal title so passes all inquiry as to equitable rights 
comes within the jurisdiction of the Land Depart¬ 
ment. It was further held that the Department 
must be permitted to proceed to the final accomplish¬ 
ment of all matters pending before it and “ only after 
that disposition may the courts be invoked to inquire 
whether the outcome is in accord with the laws of 
the United States.” 

So here the Secretary may decide in proceeding to 
final accomplishment of the matters before him and 
which the State by this suit has sought to transfer 
to the court that the State takes title and thus pass 
the title, or he may decide that the land is mineral 
and does not pass or that the land is not swamp and 
does not pass. Some one—the State or these home¬ 
steaders—will acquire a title in the final accomplish¬ 
ment of the matter; and then, to paraphrase the 
language near the bottom of page 477 in the Brown 
case: 

When the legal title to these lands shall 
have been vested in the State of Louisiana or 
in some individual claiming a right superior 
to that of the State, then is inquiry permissi¬ 
ble in the courts, and that inquiry will appro¬ 
priately be had in the courts of Louisiana, State 
or Federal. 

The court in that case spoke of the existence of 
exceptions to the rule announced: That a person 
might come into the courts of this district (a) to 
assert his right as against a proceeding in the Land 
Department or (6) where the Department refuses to 





act at all or (c) where the Department is acting with¬ 
out notice to the parties. What the court meant is 
illustrated by the cases that it cited: (a) Noble v. 
Union River Logging Company (147 U. S., 165), where 
the Secretary attempted to do something after he 
had lost jurisdiction, legal title having passed; (b) 
United States ex rel. McBride v. Shurz (102 U. S., 378), 
where the Secretary refused to act, viz, to deliver a 
patent after title had passed by recordation. And 
Garfield v. Goldsby (211 U. S., 249), where the Secre¬ 
tary struck down a vested right without notice, is a 
verv good illustration of the third exception (c). 

Nor do later decisions affect the case as. we present 
it. In Payne v. Central Pacific Railway Company 
(255 U. S., 228), the court said: 

We are asked to say that this is a suit against 
the United States and therefore not maintain¬ 
able without its consent, but we think the suit 
is one to restrain the appellants from can¬ 
celling a valid indemnity selection through a 
mistaken conception of their authority and 
therefore casting a cloud on the plaintiffs’ 
title. ( Ballinger v. Frosty 216 U. S., 240; 
Philadelphia Company v. Stimson , 223 U. S., 
605, 619, 620; Lane v. Watts, 234 U. S., 225, 
540.) 

The point in that case, the court will remember, was 
whether the Secretary could give effect to a power 
site withdrawal made subsequent in point of time to 
the railroad’s concedingly valid indemnity selection. 
There was no question raised which impuned the 
selection as such. The proper character of the land 
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was never disputed. The point was, conceding the 
validity of the selection when made, could the Sec¬ 
retary make any disposition of the land in derogation 
of the railroad's rights? The decisions cited by the 
court illustrate what the court had in mind: The 
Frost case where after an Indian had acquired a 
vested title to certain land the Secretary attempted 
to create a town site thereon not because the allot¬ 
ment was bad but because a greater usefulness would 
be served by the town site; the Stimson case involving 
an injunction to set aside certain harbor lines so far 
as they encroached upon land owned by the plaintiff 
and to restrain the institution of certain criminal 
proceedings; and the Watts case where the Secretary 
was ordering a proceeding to inquire into certain 
elements of plaintiff's title long after the legal title 
had passed out of the United States according to the 
court's ruling on the law. In the Central Pacific case, 
an equitable title to the land had passed and it was 
what the Secretary was attempting to do subsequent 
to that event that the court enjoined. 

In the case at bar title has not passed out of the 
United States. That is settled law. Brown v. Hitch¬ 
cock and Oregon v. Hitchcock, as well as under other 
decisions later to be cited. This case does not in¬ 
volve the contrast of one right or the existence of an 
authority balancing such a right but it involves an 
inquiry into the validity of the State's right or title 
(see Brown v. Hitchcock at p. 479), with the State on 
one side and the United States on the other, when 



the ultimate result of the inquiry is considered. Can 
the State take mineral land, as of what time must 
mineral character be known, and is this mineral land 1 
Here is a mixture of questions of law and of fact. Can 
they be solved by the court behind the back of the 

United States ? 

The court said u No” in Louisiana v. Gavjtcld 
(2ii U. S. 70). That, like this, was a swamp-land 
case. The syllabus is very broad: 

This court has no jurisdiction of an action 
brought by a State against the Secretary of 
the Interior to establish title to and prevent 
other disposition of lands claimed under 
swamp-land grants where questions of law 
and fact exist as to whether the United States 
still owns the land. The United States is a 
necessary party and the action can not be 
tried without it. 

That, like this, was a suit to establish title in the 
State to certain swamp lands and to enjoin the Secre- 
tarv from carrying out an order making other disposi¬ 
tion of the land. The land had been in a military 
reservation from 1838 until abandoned in 1871. In 
October, 1895, the Secretary decided that the land 
was included in the swamp-land grant of 1849 to the 
State subject to the right of the Government to use 
it for military purposes until abandoned; and as it 
had been abandoned, the Secretary, on December 10, 
1895, pursuant to his decision indorsed upon a list of 

these lands that it was— 

approved to the State of Louisiana under the 
act of Congress of March 2, 1849, as supple- 
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merited and enlarged by the act of Congress 
of September 28, 1850, subject to any valid 
adverse rights that may exist. 

The State claimed that this operated to pass the 
full title, as it was sufficient under the act of 1849. 
The court will observe the strength of the State’s 
case compared with this case. The Secretary had 
not only adjudicated the land to be swamp but had 
actually approved the list as provided in the act of 
1849 whereupon the fee simple was to pass. 

Notwithstanding, in 1904 Secretary Hitchcock 
ordered that his predecessor’s approval of the list 
be vacated and that the land should be held for dis¬ 
position as provided by law. The ground for this 
action was that the lands even if swamp were not 
as matter of law within the grant of 1849, because at 
that time they were embraced in the military reser¬ 
vation; just as in this case the position is that even 
if these lands were swamp they were not as matter of 
law within the grant of 1849 or 1850 if mineral. 

Secretary Garfield adhered to the ruling of 1904 
and the State instituted its suit. The court said: 

We will assume for purposes of decision 
that if the United States clearly had no title to 
the land in controversy we should have juris¬ 
diction to entertain this suit, for we are of 
opinion that even on that assumption the bill 
must be dismissed. 

So in this case, assume for the purposes of decision 
that the Government, by reason of anything in 
appellee’s bill, has no title to the land in controversy, 
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should the trial court have entertained the bill and 
rendered the decree which is now before this court 0 ? 

The Supreme Court in the Louisiana case then 
went on to show that the act of 1849 was not re¬ 
pealed by the act of 1850 and said that if the approval 
was sufficient to pass title the form of words used in 
1895 could be assumed to have that effect notwith¬ 
standing the reference to the act of 1850 therein. 

The court held, however, that the bill must fail. 
It pointed out that the land had been withdrawn 
from the public domain by the reservation at the 
time when the act of 1849 was passed and that the 
approval in 1895 proceeded not upon any mistake of 
fact but one of law that upon abandonment the land 
fell within the terms of the grant. Then came up 
the question that this being so, did the act of March 
3, 1891, limiting the time within which to institute 
suit to vacate patents, apply to a case where the 
instrument of passing legal title was an approval of 
a list and not a patent! “The doubt is whether 
Louisiana has not now a good title by the lapse of 
five years since the approval and by the operation of 
that act.” What did the court do with that doubt! 

But that doubt can not be resolved in this 
case. It raises questions of law and of fact 
upon which the United States would have to 
be heard. The United States fairly might 
argue that the statute of limitations was con¬ 
fined to patents or was excluded by the act of 
1871. If it yielded those points it still reason¬ 
ably might maintain that a title could not be 




acquired under the statute by a mere void 
approval on paper if the United States ever 
since had been in possession claiming title as it 
claimed it earlier by the act of 1871. It might 
argue that for equitable relief on the ground of 
title in the plaintiff, in the teeth of the last- 
named act, it would be necessary at least to 
allege that the State took and has held pos¬ 
session under the void grant. The United 
States might and undoubtedly would deny 
the fact of such possession and that fact can 
not be tried behind its back. It follows that 
the United States is a necessary party and 
that we have no jurisdiction of this suit. 

Now, in the case at bar there are questions of law 
and fact. Conceding for the purpose of argument that 
the land was swamp in 1849, was it mineral? Does 
mineral land pass under the swamp-land grant ? Was 
this land known to be mineral in 1849? Or in 1871? 
Or in 1901? Or in 1905? Or in 1915? Or in 1919? 
When as matter of law must it have been known as 
matter of fact to be mineral? Has the State in its 
assertion of title ever taken and held possession of 
this land so as to be in a position to maintain a suit 
in equity such as this? As matter of law is it not at 
least necessary that the bill should allege such a fact? 

How can these questions be tried behind the Gov¬ 
ernment’s back? Why is not the United States a 
necessary party to this suit if it were a necessary 
party in the other suit? 

And for what reason has the Supreme Court of the 
District of Columbia jurisdiction in this suit when 
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the Supreme Court of the United States had no juris¬ 
diction in the former suit? 

The appellee may contend that the issue in the 
Louisiana case did not involve questions of law or 
fact relating to the incidents of passing of title under 
the swamp-land grant or the Secretary’s duty or 
authority in such a connection, but was confined to 
the effect of a statute of limitation upon a purported 
conveyance from the United States to the State. 

The force of such a contention is not obvious to 
us. We can see no difference between questions of 
law and fact, or law or fact, on which acquisition of 
title by the State from the United States depends 
and similar questions affecting the right of the 
United States through its officers to undo an act 
that purported to pass the title. And we think the 
Supreme Court is of the same opinion when there 
comes to be considered its later decision in A eu 

Mexico v. Lane (243 U. S., 52). 

That was a bill for injunction in which the State 
asserted its title to certain land under the school 
land grant and to restrain the Secretary from mak¬ 
ing other disposition of it to one Keepers. The 
State claimed that its title inured when the State 
was admitted to the Union, the land then ha\ing 
been properly identified by survey and at which 
time the land could not be held to be known coal 
land” under a rule of proof then existing (i. e., 
unless there had been a mine opened thereon and an 
actual production of coal), which rule had become a 
rule of property, was known to Congress at the time 



it passed the granting act of June 21, 1898, and 
operated to vest a title that could not be devested 
by a change of construction. Notwithstanding all 
this the State alleged that the Secretary had de¬ 
cided that a locator whose claim was not filed until 
1911 was entitled by a changed construction to 
have a patent for the tract and that unless re¬ 
strained the Secretary would issue such a patent. 
It was conceded that the Commissioner of the 
General Land Office had the right and authority to 
determine whether the land was known coal land 
at the time of the grant of June 21, 1898; just as 
here it is conceded that the Secretary had the right 
to determine the swamp land character of the land. 
But, it was argued, the Commissioner was restricted 
to ascertain the single fact whether at the date of 
the grant a mine had been opened up or coal pro¬ 
duced therefrom, and that this was the sole ques¬ 
tion he could investigate; notwithstanding which he 
had undertaken to direct a hearing “to determine 
their true character” at the time of the hearing, 
which was in excess of his authority (pp. 55, 56). 

The Secretary moved to dismiss, among other 
grounds, on the ground that the United States was a 
necessary party because it appeared that title was still 
in the United States (just as in the case at bar), and 
that it was the purpose of the Secretary to dispose of 
the land in accordance with the mineral laws of the 
United States, and, if enjoined from executing that 
purpose, the United States would be deprived of the 
' purchase price of the land just as in this case, if the 
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land be oil land, the United States will be deprived 
of its royalty revenue from leases; and on the further 
ground that Keepers, the man to whom it was alleged 
patent would be given, was an indispensable party. 

The court said: 

The motion should be granted on the ground 
that the suit is one against the United States 
under the authority of Louisiana v. Garfield 
(211U. S., 70). In that case a bill was brought 
in this court to establish the title of the State 
of Louisiana to certain swamp lands which it 
claimed under the statutes of the U nited 
States and to enjoin the Secretary of the 
Interior and other officers of the Land Depart¬ 
ment to carry out an order making different 

disposition of the land. 

Under the statute it w T as contended that the 
land was vested in the State in fee simple, 
that is, the act was contended to have the 
same character and efficacy as the act of 
June 21, 1898, is asserted to have in the case 
at bar. And certain facts were necessary to 
be determined as elements oi decision. This 
court said that in the case there were questions 
of law and of fact upon which the United 
States would have to be heard. So in the 
present case there is a question of law whether 
the act of June 21, 1898, had the quality as a 
grant of the land asserted of it, whether of 
itself and because of its terms or their prior 
construction and its adoption, indeed, whether 
there was such a prior construction or its 
adoption, and again of the fact of the character 
of the land at the time of the grant and the 
existence of it and the knowledge of it. 


It would seem, besides, that under the 
averments of the bill Keeper was an indis¬ 
pensable party, he having become, according 
to the bill, a purchaser to the land and paid 
the purchase price thereof. To make him a 
party would oust this court of jurisdiction, if 
he is a citizen of New Mexico, and the pre¬ 
sumption expressed by defendants that he is 
complainant does not deny. (California v. 
Southern Pacific Co ., 157 U. S., 229;) 

II. 

The last paragraph of the foregoing quotation aptly 
introduces the second proposition in this argument, 
viz, that the homesteaders are also indispensable 
parties. 

These homesteaders have not “purchased” the 
lands, like Keepers in the New Mexico case. It is not 
essential that they should. Keepers was on the land 
under the coal-land laws, which contemplate an appli¬ 
cation to purchase and the payment of the price in 
advance. Of course, the “purchase 7 ' had not been 
consummated; the purpose of that suit was to pre¬ 
vent that very thing. The homesteaders are equally 
complying with another law. The homestead law, to 
be sure, requires but a relatively small initial pay¬ 
ment (of fees). But the amount is not the point. 
We take it that if Keepers was on $10-an-acre land 
and had made the advance payment of purchase 
price on that basis, his rights would have been no less 
than were he on land appraised at $200 an acre and 
on which he had made payment at that rate. The 



point is that by complying with the public land law, 
he had initiated rights in respect to that land, includ¬ 
ing the right to be heard in any proceeding that 
involved the question whether or not his alleged 

rights in the land existed. 

It is so in this case. These homesteaders may not 
in the ultimate decision have the slightest right to 
acquire title to the land. One thing is certain: If 
the Secretary of the Interior were arbitrarily to throw 
out their claims without affording them opportunity 
to be heard, were contemptuously to dismiss all 
applications and cancel all entries without a hearing, 
the courts of the District of Columbia would not be at 
all slow in interfering; as in the Goldsby case for 

instance. 

Is the court to ignore these parties under circum¬ 
stances that it would condemn if the appellant were 
about to act favorably at behest of the State of 
Louisiana and without according the homesteaders 
any chance to be heard? 

Yet this is exactly what the decree effects. The 
homesteaders are ignored. They have had no hear¬ 
ing in court; they are never to have even such a 
hearing as the order of the Commissioner directed. 
Yet by that order and by the Commissioner’s deci¬ 
sion, they have the right to acquire the land just as 
the United States has the right of disposition of the 
land under the act of July 17, 1914, provided the 
State of Louisiana has not acquired the right to have 
the fee-simple title passed to it—as pass it must under 
the decree from which this appeal lies. 
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Whether the State has the right adjudged by the 
decree presents a question which was decided behind 
the backs of these homesteaders. 

Is that equity ? 

In the light of recent decisions of this court we 
think it is unnecessary to dilate upon this point. 
We content ourselves with citing Foltz v. Payne (50 
App. D. C., 155, 269 Fed., 671); Brady v. Fall (51 
App. D. C., —, 50 Wash. Law Rep., 358); Hyman et 
al. v. Rudolph et al. (50 Wash. Law Rep., 421). 

III. 

If the lands were swamp but at the same time had 
a mineral content so as to make them subject to a 
paramount mineral classification, can the State take 
title under the act of 1849 or 1850? 

The Secretary answers the question in the negative. 
True, the swamp-land granting acts are silent on the 
subject of minerals. So was the school-land grant¬ 
ing act to the State of Utah involved in United States 
v. Sweet (245 U. S. ,560). 

The principle of decision in the Sweet case the Sec¬ 
retary applies to this case. Its shortest statement is 
found in the syllabus. After stating the import of 
section 6 of the Utah enabling act of July 16, 1894, 
which granted certain sections in every township to 
the State for school purposes but made no mention 
of mineral lands as excepted from the grant, it was 
declared (our italics): 

It is the settled policy of Congress to dis¬ 
pose of mineral lands only under laws specially 



including them. This is evinced by various 
numerous enactments beginning even with 
the ordinance of May 20, 1785. It was ex¬ 
pressed in its application to all grants whether 
to a State or not by the particular acts whence 
came the general and permanent provision on 
the subject found in sections 2318 and 2346 
of the Revised Statutes and was even more 
firmly established by the mining laws as a 
whole. 

Taken collectively the mining laws (in¬ 
cluding the coal-land laws) constitute a special 
code upon the subject of mineral lands in¬ 
tended not only to establish particular modes 
of disposition of such lands but also to except 
and reserve from all other grants and modes of 
disposition where there is no express provision 
for their inclusion. 

So the court ruled that the school section grant 
was not intended to embrace land known to be 
valuable for coal even though mineral land was not 
excepted from the grant as it was in some other 
state grants and as it has been in numerous acts 
mentioned in the margin of page 569. 

The Secretary’s decision in this case was not 
unique. He had ruled on the point before. Instruc¬ 
tions of March 25, 1918 (46 L. D., 389); State of 
Florida (47 L. D., 92); State of Louisiana (47 L. D., 
366). These decisions contain the points and authori¬ 
ties we would present in argument. 

But conceding that' mineral character bars the 
acquisition of title under the swamp-land grant, the 
State will contend that under the Siveet decision and 


under the ruling in Wyoming v. United States (255 
U. S., 489), it is only known mineral land that is 
excepted; and when must it be “known?” In the 
Wyoming case, it was said (syllabus): 

It is a general rule that the question of the 
mineral or nonmineral character of land se¬ 
lected or entered shall be determined as of 
the time when the selector or entryman fully 

complied with all conditions precedent resting 
on him. 

This is so because at that time, and thereby, the 
selector or entryman had perfected his right and had 
acquired a vested equitable title in the land, as the 
argument of the decision discloses. 

But that can not be true in the case of a swamp 
land claim because the Supreme Court has held that 
the State has nothing more than a mere inchoate 
title prior to the passing of the fee simple. In school 
land grants the public land to be passed to the 
State is identified by section numbers. In lieu 
selections the selector picks out and identifies the 
land by its survey description; and so with entryman. 

In swamp land grants it is not so. The land must 
be identified as coming within the character of land 
intended to be passed. It is the Secretary who 
“ identifies” the land. Under the act of 1849 the 
court will recall all that the State has to do is to 
notify the Secretary that the State has made neces¬ 
sary preparations to defray the expenses of the per¬ 
sonal examination to be made under the direction 
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of the Surveyor General. Under the act of 1850 the 
Secretary is to make out an accurate list and plat 
and transmit the same to the Governor who is then 
to request issue of patent. These operations are 
not like the acts which place an initiative upon 
entryman or selector, where they have not only to 
make geographical identification but a prima facie 
showing or allegation that the land is of the character 
which, under the law, they may take, leaving noth¬ 
ing for the Land Department to do, generally speak¬ 
ing, other than to check up. It goes without saying 
that the swamp land list which the Secretary makes 
and transmits is a list of lands by public survey de¬ 
scriptions identified by him, not by somebody else, as 
swamp or overflowed in the sense that Congress 
intended should be passed under the grants. 

Until this identification and listing by the Secretary 
the State has only an inchoate title to the land and 
not even the equitable title. (Little v. II illiams, 231 
U. S., 335, 339, 340; Chapman & Dewey Lumber Co. v. 
St. Francis Levee District, 232 U. S., 186, 198.) 

Appellee suggested in the bill of complaint that 
mineral character must have been “known ’’ as of the 
date of the grant. The State had no title then; the 
grant was no more than a float. There had been a 
survey in 1838 or thereabouts, but the Secretary had 
not identified these lands as swamp in character; 
and he has not yet. 

But if not in 1849, then, says the State, in 1871, 
when there was a survey, the field notes of which 
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return these lands as swamp. True, now we have 
evidence—these field notes. But neither the act of 
1849 nor the act of 1850 make field notes self-operat¬ 
ing. Both acts require the action of the Secretary. 
The most that can be said is that the field notes 
present very persuasive evidence bearing upon char¬ 
acter. The Commissioner found these lands to be 
swamp from the field notes. But here again we are 
without the action of the Secretary, who is the 
functionary named in the statute to identify these 
lands. 

In 1901 these lands were embraced in a list which 
came forward some time .in 1904 or 1905 from the 
Surveyor General for adverse action on the ground 
that the lands were not swamp. But it is useless 
to play with these events. The Secretary has not 
even yet identified these lands as swamp. If his 
affirmation of the Commissioner’s order on appeal 
could be tortured into an affirmance of the Com¬ 
missioner’s finding that the land was swamp and 
overflowed, then we have as the earliest possible 
date when the inchoate title could ripen into a 
vested equitable title the date of the Commissioner’s 
decision of November 13, 1919. Was this land 
known to be mineral then? 

If the hearing ordered by the Commissioner is 
had without interference from the court, the facts 
adduced may disclose when the land was known or 
ought to have been known ( United States v. Southern 
Pacific Co., 251 U. S., 1) as oil in character. 
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Under the decree in this case it is of no conse¬ 
quence when the land was known to be mineral. 
It might have been known as mineral as far back as 
1849, so far as the learned chancellor below cared. 
The decree proceeds from a decision in the court’s 
mind, albeit not expressed by written opinion in the 
case, that the State takes everything—line, bob, and 
sinker, gold, diamonds, coal, oil, gas, iron, or silver— 
beneath the surface just so long as the top did not 
go “dry” 70 years before the eighteenth amend¬ 
ment. 

IV. 

The Secretary’s construction of the swamp-land 
grant is not an unreasonable or arbitrary one, but 
follows precedent and involves judgment and dis¬ 
cretion. That the courts should not interfere in 
such a situation but will remit the plaintiff to his 
remedy against the Government’s patents is sup¬ 
ported by rhyme and reason: 

Gaines against Thompson, 

Keusch against Lane, 

Ness against Fisher, 

Hall against Payne. 

CONCLUSION. 

Tested on every point we submit the decree below 
can not stand unless decisive holdings of the Supreme 
Court are to be ignored. 

Assuming that the State of Louisiana is merely 
attempting to restrain the Secretary from an action 
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taken under an alleged mistaken conception of his 
authority, as undoubtedly it will be claimed that 
that is all the case amounts to, are there not other 
parties who are interested to the extent of having a 
right to be heard upon that question? The Secretary 
clearly has no interest in the land and will not be 
affected by the result. The State on one hand, of 
course, will; so will the homesteaders. The decree 
puts the homesteaders out without further con¬ 
sideration here or elsewhere. The United States 
most certainly is interested, as it yet holds the title 
to the land. If perchance the Secretary’s con¬ 
ception of his authority is not mistaken, the United 
States retains the land and will derive an income 
from the mineral deposits therein. Is it only the 
State that is entitled as an interested party to be 
heard upon the existence of the Secretary’s authority? 
\\ hat the Secretary is doing is within the scope of 
his authority unless it be that mineral character 
does not affect the swamp-land grant, or if it does 
that this land is not mineral, or if mineral, was not 
known to be mineral at the time, if there has been a 
time, when any title might vest in the State. On 
these questions of law and fact the United States 
must be heard or A ew \Icxico v. Lane, Louisiana v. 
Garfield, and Oregon v. Hitchcock are all wrong and 
must be overruled. Cases on which the State must 
rely in this connection are cases in every instance 
where the enjoined action was action taken subse¬ 
quent to the vesting of a title in the complaining 
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party; and no title has yet so vested we submit in 
the case at bar. 

We earnestly submit that the decree should be 
reversed. 

C. Edward Wright, 

Attorney. 

Edwtn S. Booth, 

Solicitor for the Interior Department , 

Of counsel . 

O 
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STATEMENT 

Appellee's brief had been prepared before receipt of 
appellant’s brief, and as it is found that the appellant 
relies mainly on a hope to defeat the court’s jurisdiction 
this supplemental brief is made necessary. 

Without intending to in anywise reflect upon Counsel, 
we are forced to suggest that the brief of appellant sim- 





ply beclouds the real issue in the case, and if sustained 
would practically place the Secretary of the Interior 
above and beyond the law. It seems strange, indeed, that 
every time a claimant for public land seeks relief before 
the Courts from some arbitrary and unjust ruling of the 
Secretary of the Interior, instead of meeting the issue of 
law squarely and fairly, Counsel for the Secretary always 
places himself behind the “discretion” and “jurisdiction” 
of his client, thereby hoping to avoid a judicial review of 
a purely legal issue. 

The State of Louisiana lays claim to these lands as 
swamp lands. Both the grants of 1849 and 1850 are grants 
in praesenti, passing a title as of the date of the grant upon 
identification of the lands as of the character granted. The 
administration of the swamp land grant falls within the 
jurisdiction of the Secretary of the Interior, and the Com¬ 
missioner of the General Land Office, acting under the Sec¬ 
retary of the Interior, has been directed by rule of admin¬ 
istration established by the Secretary of the Interior, to 
adjust the swamp land grant to the State of Louisiana ac¬ 
cording to the returns made by field notes of survey of the 
several townships. (Departmental order Oct. 1/03 (32 


L. S. 271), Record page 2.) 

In furtherance of this direction, the Commissioner of the 
General Land Office, after due investigation, finds as a fact 
that the lands here in question are by the field notes of 
survey returned in the year 1871, shown to be swamp and 
overflowed lands of the character contemplated by the 
swamp land grant, and would pass to the State under that 
grant. But, because of the fact that the lands were, many 
years after the grant and the survey of the lands, in¬ 
cluded in what is known as an oil withdrawal, he holds that 
the lands have, therefore, a potential value for oil and gas 
which impresses a mineral character, and as, in his opinion, 
all mineral lands are excepted from the swamp land grant, 
he imposes upon the State the burden of a hearing to es¬ 
tablish the non-mineral character of the land under pena y 
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of rejection of the State’s claim under the swamp land 
grant should it fail to apply for such a hearing, and dis¬ 
position of the lands, both surface and deposits, without re¬ 
gard to the State’s claim. (Commissioner’s decision, Nov. 
13/19, Record page 5.) 

From the unwarranted action of the Commissioner of 
the General Land Office in imposing such an obligation 
for hearing respecting mineral values in the lands, appeal 
was taken to the Secretary of the Interior, who affirmed 
the action of the Commissioner of the General Land Office, 
and thus the State stands face to face with an order which 
not only clouds its title under the swamp land grant, but 
proposes to introduce numerous claimants through the 
threatened disposition of the lands and deposits without 
regard to the State’s claim, which at best must result in a 
multiplicity of suits in supporting the State’s title. (Rec¬ 
ord page 24.) 

NO CONTROVERSY WITH POSSIBLE CLAIMANTS 

TO LANDS. 

It is true that certain individuals, encouraged by the 
threat of the officers of the Land Department, are seeking 
to make title to these lands. With none of these parties, 
however, has the State any controversy. The State’s claim 
is simply this: The grant to the State being one in praesenti, 
without exception of mineral lands, dependent, alone, upon 
a showing of the swampy character; made at a time when 
there was no established policy with respect to the reserva¬ 
tion of mineral lands, and by their very nature not sup¬ 
posed to possess mineral value, a mineral exception cannot 
now be read into the statute. But if an exception of min¬ 
eral lands could be read into the statute, it could only in¬ 
clude lands that were known to possess mineral value at 
the date of the grant, or at least at the date of the survey 




when the swampy character was disclosed and the lands be¬ 
came capable of identification as passing under the swamp 
grant. There is no claim that the lands were known to 
possess mineral values either at date of grant or at time of 
survey in 1871, so in no event is there legal justification for 
the imposition of a hearing to inquire as to the present 
knowledge or possibilities. 

CASE PRESENTS ONLY QUESTIONS OF LAW 

The contentions of the State present only questions of 
law. If the State’s contention be correct the action of 
the Land Department in attempted burdening of the 
State with an immaterial inquiry, and a threatened dis¬ 
position of the lands dependent thereon, are acts beyond 
the power of the officers, are therefore arbitrary and with¬ 
out legal effect, and as they tend to cloud the State’s title, 
and burden it with a multiplicity of suits in defense 
thereof, the relief here sought by way of injunction is 

clearly within the Court’s cognizance. 

On the other hand, if the State’s contention is unsound, 
it is no concern to the State whether the persons now 
seeking to make title or others are permitted to do. None 
of these parties make claim prior to the time the State s 
rights became fixed under its contentions herein made. 

The Act of 1849 makes it the duty of the Secretary of 
the Interior, upon identification of the lands as of the 
character granted, to certify them to the State, and the 
Act of 1850 requires the issuance of a patent upon the 
request of the State. Plaintiff’s brief seeks not only to 
use those now desiring to enter the lands to extend its 
jurisdiction, but also seeks to link the finding of fact, 
which fixes the swampy character, with the certification 
required in identification of that character, or the ulti¬ 
mate issuance of the patent, and it is in these respects 
that the real issue is clouded. 


ALL FACTS NECESSARY TO FIXING TITLE IN STATE 
FOUND IN STATE’S FAVOR. 

The threatened action of the officers of the Land De¬ 
partment complained of in these proceedings does not 
go to any question of fact with respect to the swamp or 
non-swampy character of the lands. This fact has been 
established by the finding of the Commissioner of the 
General Land Office, acting under the rule of administra¬ 
tion fixed by the Secretary of the Interior, as before 
stated. The action complained of amounts to an utter 
disregard of the State’s claim, and a threatened disposi¬ 
tion of the lands to others on the result of an inquiry in 
no wise connected with the finding of fact with respect 
to the swamp or non-swampy character of the lands. The 
lands having been found to be swampy and overflowed 
lands, the duty imposed by the Statute of certifying them 
is sought to be avoided, not because there is any question 
with respect to the swampy character of the lands, but 
by reason of an attempted forced inquiry regarding pos¬ 
sible mineral value in the lands, and on this issue, which 
we urge is not justified under the Statutes, rejection and 
disposition of the lands to others, in disregard of the 
State’s claim, is threatened. 

COURTS WILL INQUIRE AS TO SECRETARY’S 
POWER INVOLVED IN ACTION COMPLAINED OF. 

Can there be any question, then, with regard to the 
jurisdiction of this Court to inquire whether such exac¬ 
tion is, under the law, within the power of the officer? 
If present knowledge respecting mineral value in the 
lands is immaterial under the swamp land grant, then the 
action complained of is as arbitrary as though the cer¬ 
tification of the lands was withheld on the ground of the 
political complexion of the inhabitants of the State. 

Section II of the Act of March 2, 1849 (9th Stat., 352), 
places the entire burden of selection not upon the State, 


but upon the Land Department, upon which it imposes the 
duty to ascertain and determine which of the lands are 
subject to overflow and unfit for cultivation, and when 
a list is made out of the same it becomes the duty of the 
Secretary to approve the same. Concededly the admin¬ 
istrative officer has found that by the field notes of the 
survey of the township in question the lands, the subject 
of this suit, were shown to be and were returned as swamp 
and overflowed lands. Is not the duty of the Secretary 
plain under the Statute? Plaintiff s brief contends that 
the Secretary’s construction of the swamp land grant 
involves judgment and discretion. 

Roberts v. United States (176 U. S., 221) at page 231 

reads as follows: 

“Every statute to some extent requires construc¬ 
tion by the public officer whose duties may be de¬ 
fined therein. Such officer must read the law, and 
he must, therefore, in a certain sense, construe it, 
in order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily and in all cases make the 
duty of the officer anything other than a purely min¬ 
isterial one. If the law direct him to perform an 
act in regard to which no discretion is committed 
to him, and which, upon the facts existing, he is 
bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, in 
some degree, a construction of its language by the 
officer. Unless this be so, the value of this writ is 
very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by statute 
might refuse to perform it, and when his refusal is 
brought before the court he might successfully 
plead that the performance of the duty involved the 
construction of a statute by him, and therefore it 
was not ministerial, and the court would on that 


account be powerless to give relief. Such a limita¬ 
tion of the powers of the court, we think, would be 
most unfortunate, as it would relieve from judicial 
supervision all executive officers in the performance 
of their duties, whenever they should plead that the 
duty required of them arose upon the construction 
of a statute, no matter how plain its language, nor 
how plainly they violated their duty in refusing to 
perform the act required.” 

Many cases of the Court are to the same effect. 

Kendall v. U. S. (12 Peters, 524). 

U. S. v. Schurz (102 U. S., 378). 

Garfield v. Goldsby (211 U. S., 249). 

Ballenger v. Frost (216 U. S., 220). 

Lane v. Hoagland (244 U. S., 147). 

Payne v. Central Pacific Ry. Co. (255 U. S., 228). 

In the very recent case of Santa Fe Pacific Railroad Com¬ 
pany vs. Payne, Secretary, decided May 29, 1922, the Su¬ 
preme Court, on considering a like proposition said: 

“The Government argues that there was no juris¬ 
diction over the bills because the question whether 
the lands selected were of the same quality as those 
relinquished rested wholly in the judgment of the 
Secretary. But the position of the Railroad Com¬ 
pany is that the Secretary went beyond the powers 
conferred upon him by the statute when he took 
into account facts not known at the time of the se¬ 
lection, and we are of opinion that the Company is 
entitled to bring that question into court” (Italics 
ours). 

THE ONLY QUESTION RAISED BY THESE PRO¬ 
CEEDINGS. 

This case presents the question whether lands concededly 
swamp, and therefore within the plain terms of the swamp 


land grant to this State, can be withheld from approval, 
which would give an evidence of title in the State, merely 
because of a mistaken idea of the executive officer that he 
is justified in refusing such approval because of possible 
mineral value in the lands. The effect of the action com¬ 
plained of reaches beyond the few tracts here involved and 
may involve a very large proportion of the unadministered 
swamp land in the State, and a threatened disposition of 
such lands without regard to the State’s claim may intro¬ 
duce not only claimants to the particular tracts here in¬ 
volved, but to many thousands of acres of lands elsewhere 
within the State within the class of swamp lands as de¬ 
fined in the granting acts, so that the possibility of a mu 1 - 
plicity of suits goes beyond the few tracts here involved 
It is of the greatest importance, then, to all concerned tha 
the question, as to whether there is an exception of mineral 
lands from the swamp land grant, and if so, when the 
lands must be known to have possessed mineral value in 
order to defeat the State’s title, be determined at the earli¬ 
est date practicable, and before a large number of persons 
misguided by the erroneous views of the officers of the 
Land Department with respect to the swamp land gran , 
are induced to expend great sums of money m improve¬ 
ment and development of the lands to their possible loss. 

Respectfully submitted, 

A. V. COCO, 

Attorney General of the State 
of Louisiana. 


F. W. CLEMENTS, 

THIGPEN, HEROLD & LEE, 

Attorneys for Appellee. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1922. 


Albert B. Fall, Secretary of the 

Interior, 

v. 

State of Louisiana. 


rNo. 3810. 


REPLY BRIEF FOR APPELLANT. 

At the conclusion of the oral argument in this 
case, an attorney, professing to act in the interests 
of certain homestead entrymen whose claims are in 
conflict with the claim of the appellee, obtained leave 
of court to file a brief as amicus curice. In his brief, 
he contends that the appellant has in fact decided 
that the land in controversy was swamp in character, 
and attacks certain instructions of the department 
as unlawful. He was so anxious to fulminate against 
these instructions that he desires it to appear that 
the Secretary did personally pass upon the swamp¬ 
land character of the land as a fact, making use of 
these lawful instructions, so as to furnish him with 
a casus belli. These instructions, were not discussed 
by counsel for the parties litigant and will receive 
curt attention in this brief. 
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To set at rest any possible controversy over the 
fact of what the Secretary decided or did not decide, 
we copy in full in the appendix hereto the depart¬ 
mental decision of July 18, 1921, referred to in para¬ 
graph 7 of the bill of complaint. Plaintiff’s Exhibit 
B (Rec. p. 24, ft. seq.) was the departmental decision 
on motion for the exercise of supervisory authority. 
The original decision, while not an exhibit, may 
nevertheless be judicially noticed on the authority 
of Santa Fe Pacific Railway Company v. Payne (50 
App. D. C. 95, 96, and cases there cited). 

It will be observed that the sole appellant in the 
case was the State of Louisiana and that the appeal 
goes to the correctness of the commissioner’s order 
that a hearing be had upon the mineral character of 
the land; virtually an appeal from an order interloc¬ 
utory in its nature. It will be further observed, as 
contended in our former brief and in oral argument, 
that the Secretary’s decision was confined to the 
single question of whether mineral land can pass to 
a State under the swamp-land grant and whether 
the commissioner, in that situation, erred in passing 
the order contemplating a hearing on the mineral 
character of the land. There is not a word from 
beginning to end of approval of anyone’s finding 
that the land was swamp in character. The First 
Assistant Secretary, who signed the decision, informs 
counsel that he sedulously avoided passing upon the 
point. We have emphasized in boldface type a sen¬ 
tence in the concluding paragraph of the decision 
which, as distinctly as it is possible in words to 


o 
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express, states that but a single question was decided, 
and that the single question so presented and decided 
was the single question that had already been adju¬ 
dicated adversely to the contentions urged by the 
State. In other words, if as the result of the hearing 
ordered it should become apparent that the land is 
not in fact mineral in character, the case would, and 
must, come again to the Secretary for final disposi¬ 
tion, the question in that situation being whether as 
a matter of fact the land was swamp in character. 
The Secretary’s position was that, assuming (but 
without now deciding) that the land was swamp land 
but is also mineral land, the State can not take title. 
But if not mineral, then he must determine the fact 
whether the land be swamp land or not. The appeal 
was so far regarded as in the nature of a special 
appeal from an interlocutory order that in the con¬ 
cluding paragraph the operation of the usual rule 
governing motions for rehearing was set aside to avoid 
further delay, the decision being final on the point 
presented, i. e., whether there should be a hearing or 
not. The appeal was from the order directing the 
hearing. 

The motion to dismiss does not admit that the 
Secretary has determined the swamp-land character 
of this land. In paragraph 6 of the bill of complaint 
it is alleged that the Commissioner of the General 
Land Office “specially found from the field notes of 
the survey of 1871 that these lands are swamp or 
overflowed” and then the pleader proceeds to show 





that the commissioner ordered a hearing on the 
question as to whether the lands possessed value for 
oil or gas. 

In the seventh paragraph of the bill, the State of 
Louisiana does not aver that the Secretary found as 
a matter of fact that the lands were swamp or over¬ 
flowed or that he specially affirmed the judgment or 
finding of the Commissioner in that respect, but 
merelv avers what the fact alone was, viz, that he 
“affirmed the action of the commissioner of the Gen¬ 
eral Land Office,” the action being the ordering of a 
hearing. The bill contains no averment that the 
Secretary has ever personally exercised his authority 
in identifying these lands as swamp lands. The bill 
contains no allegation that the Secretary affirmed 
the finding of the commissioner. True, in paragraph 

9 of the bill, the appellee states “that in ignoring the 
rights of the State to the lands found by him as a 
matter of fact to be swamp and overflowed l^nds and 
to have been identified as such by the said survey of 
1871, the said defendant is exceeding his authority, 
power, and jurisdiction,” etc.; but that, as the court 
will observe, is not a direct averment that the Secre¬ 
tary found the land to be swamp land as a matter of 
fact, such as the motion or a demurrer would admit. 
It constitutes nothing other than a predicated as¬ 
sumption on which the pleader bases a certain aver¬ 
ment. The motion to dismiss admitted only what 
was well pleaded—directly, not inferentially, averred. 
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If the Secretary has determined these lands to be 
swamp and overflowed lands within the meaning of 
the swamp-land grant, the State has some foundation 
for this suit. If he has not, then we submit the 
Supreme Court decisions in Oregon v. Hitchcock, 
Louisiana v. Garfield, and similar cases cited in our 
brief, control. 

So far as the “ pernicious, vicious, public interests 
ignoring, artificial and arbitrary rule of October 1, 
1903, for determining (with reference exclusively 
to the field notes of a survey) whether lands were 
swamp or overflowed or not,” which apparently 
troubles the amicus curice, is concerned, that rule of 
evidence is honored as much in its breach as in its 
observance. There is pending in the department at 
present awaiting the outcome of the case at bar the 
appeal of the State of Louisiana and J. M. Nabors, 
transferee, involving a swamp-land claim rejected 
in 1896 on the ground that the field notes of survey 
did not show that the land was swamp in character. 
In 1916 the swamp-land claim was reinstated for 
adjudication regardless of that fact. Mineral char¬ 
acter, however, affects the ultimate decision in that 
case, for which reason it is held in abeyance until 
this case shall have been finally decided. 

Unless the outcome of this case in the courts pre¬ 
vents, there is no reason why the homesteaders, if they 
have a good case, may not show to the Secretary that 
the lands were not in fact swamp and overflowed in 
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character. The decisions cited in our brief show that 
the Secretary must formally and affirmatively find 
and identify the land as swamp land. Until he does 
the question is open. 

C. Edward Wright, 

Attorney. 


Edwin S. Booth, 

Solicitor , of Counsel. 
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D. 38573. 


Department of the Interior, 

Washington , July 18, 1921. 


State of Louisiana. 


“G” 

Baton Rouge 855508. 

Baton Rouge swamp-land 
claims. 

Hearing ordered. 

Affirmed. 


Appeal from the General Land Office. 

The State of Louisiana, claiming under the swamp¬ 
land grant certain described lands in township 1.8 
N., R. 14 W., La. M., Baton Rouge land district, 
has appealed from the decision of the Commissioner 
of the General Land Office, dated November 13, 
1919, in which the State was advised that it would 
be allowed 30 days within which to apply for a 
healing whereby it might be shown that the lands 
were nonoil and nongas in character. The State 
was further advised that in the event of default its 
swamp-land claim to the tracts would be rejected 
and said lands would be held and treated as subject 
to disposition under the applicable public-land laws. 

In his decision the commissioner said: 

In conclusion: It is found from the field 
notes of the survey of 1871 that the lands 
hereinafter described are swamp or over¬ 
flowed, and if nonmineral in character, inure 
to the State under its grant, and may be 
patented pursuant thereto when the record 
has been cleared of adverse claims. 

Following the above excerpt the commissioner 
described certain tracts and noted where adverse 
filings or claims had been presented for the same. 

( 7 ) 
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Counsel, on behalf of the State, broadly contend 
in support of the appeal that the swamp-land acts 
constituted a present grant without restriction or 
reservation as to minerals. In their printed brief 

appears the following: 

The appeal is based upon the ground that 
with the determination of the question as to 
the swampy or nonswampy character of the 
lands, the jurisdiction of the Land Depart¬ 
ment is at an end, save and except for the 
performance of the ministerial duty of pass¬ 
ing to the State the evidence of the title 
inuring upon the determination of the swampy 
character of the lands. 

* * f * * * 
Under the fact finding of the commissioner, 
therefore, it is respectfully submitted that his 
legal conclusions are erroneous— 

First. The swamp-land act constituting a 
present grant of all overflowed lands without 
restriction or reservation as to mineral lands, 
no such exception can now be written into 
the grant; 

Second. If it should be held that an ex¬ 
ception of mineral lands could be read into 
the swamp-land grant to Louisiana, the de¬ 
partment would have no right to refuse its 
approval to the State to lands which were 
not in 1849 known to be mineral lands; and 
Third. As before pointed out, the granting 
act lavs the burden upon the Land Depart¬ 
ment to cause an examination to be made of 
the lands, and likewise the duty of causing a 
list of the lands falling within the purview of 
the grant to be made out, upon which the act 
provides the Secretary “shall approve the 
same” as evidence of fee-simple title. 

By departmental order of December 15, 1908, the 
public lands in the above township, and in many 
others, were withdrawn from settlement and entryj 




° r other form of appropriation, to conserve the 
public interests and in aid of such legislation as might 
thereafter be proposed or recommended. By presi¬ 
dential order of July 2, 1910, the above withdrawal 
was ratified, confirmed, and continued in full force 
and effect; and subject to all the provisions of the 
withdrawal act of June 25, 1910 (36 Stat. 847), the 
lands were withdrawn in aid of legislation affecting 
the use and disposal of petroleum lands belonging 
to the United States and included in petroleum 
reserve Xo. 4. The township has been reported as 
Jyifig in the oil and gas bearing region of Louisiana, 
this department is advised that drilling has demon¬ 
strated the mineral value of a part of the township, 
while the remainder is undeveloped; that in Jan- 
uary, 1918, the Bio Gas & Oil Co. completed a 
6,000,000 cubic foot gas well in section 27 in the old 
bed of Cross Lake, and that in the northern portion 
of the township to the south other large gas w T ells 
have been brought in, one with a reported capacity of 
12,000,000 cubic feet. It may well be that the 
State s earnest contentions in support of this appeal 
are induced as much by its inability to show” the 
n °nmneral c ^ arac ^ er the land as by confidence 
and belief in the soundness of its argument. 

The questions suggested are hardly matters now 
open to disputation before this department. 

In its instructions of May 25, 1918 (46 L D 
389) the department concluded that until patent 
issued the State’s swamp claim was incomplete 
and inchoate, and the mineral character of the 
lands might be investigated and determined, and 
lurther, that if the lands were adjudged mineraf 
patent must be denied because mineral lands do 
not inure to the State under the swamp-land grant. 

In the case of the State of Florida (47 L D 92) 
it was held (syllabus): * 

The claim of a State to land under its 
swamp-land grant is incomplete and inchoate, 
and does not become perfect, as of the date 
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of the act, until patent is issued conveying 
the fee simple title; and until so patented 
the Land Department has jurisdiction to 
investigate and determine both the swamp 
and overflowed condition of the land as well 
as its mineral character. 

Rehearing in that case was denied, the depart¬ 
ment stating that it found no reason for changing 
its views as expressed in the decision on appeal. 

(47 L. D. 93, 95.) x e T . . o 

More recently, in the case of State of Louisiana 

(47 L. D. 366), it was held (syllabus) as follows: 

Only upon approval by the Secretary of the 
Interior under the act of March 2, 1849, 
granting swamp and overflowed lands to 
Louisiana, or the issuance of patent under 
the general swamp act of September 28, 1850, 
does the fee-simple title vest in the State; 
prior thereto its title is inchoate and imperfect 
both in law and in equity. 

* * * * * 
Lands embraced. within a petroleum with¬ 
drawal are thereby impressed with a jnrima 
facie mineral character; and the burden is 
upon the State to overcome this or suffer the 
rejection of its claim thereto under the swamp 
land grant, which does not embrace mineral 


lands v ■ 

In the course of that opinion it was said. 

The lands involved in the present appeal, 
as before stated, are within the limits of the 
petroleum withdrawal. They are thereby im¬ 
pressed with a prirm facie mineral character. 
Washburn v. Lane (258 Fed. 524) This is so 
although one of the purposes of the with¬ 
drawal has been accomplished in the passage 
of the general leasing act (){ February 25, 
1920 (Public, No. 146). Deposits of oil and 
gas are now subject to disposition only in 
the form and manner provided in that act. 
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This department has no power or authority 
to pass title to oil and gas lands except in the 
manner prescribed by Congress. * * * 

The Commissioner of the General Land 
Office in the Ferry Lake case early expressed 
his opinion to the effect that mineral lands did 
not pass under the swampland grant. In the 
case of Sabine Islands, selected by the State 
as swamp, this department caused a careful 
field investigation to be made which resulted 
in a nonmineral report as to such lands before 
the selection list was approved. With all due 
deference to the expression contained in the 
opinion dated September 11, 1916, of the 
Acting Attorney General concerning Ferry 
Lake lands, this department, with which rests 
the jurisdiction and duty of determining in the 
first instance what lands are to be patented 
or approved under the swamp-land grant, is 
not persuaded that lands mineral in character 
are included in such grant. The position 
taken in the department upon this question 
has been uniformly consistent since it first 
arose. The soundness of the argument and 
contention of counsel is not conceded. The 
State must bear the burden of making out a 
case to overcome the prima facie mineral 
character of the land where the same is 
included in petroleum withdrawal or suffer 
the final rejection of its swamp-land claim. 

The commissioner’s action in ordering the 
hearing is sustained. The decisions called in 
question by the appeal are affirmed. 

Directly referring to the lands in this township 
here involved, this department, in its instructions 
of September 2, 1919, in part, said: 

The department has held that mineral lands 
do not pass or inure to the State under its 
swamp-land grant. The claim of the State 
is incomplete and inchoate until the fee 
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title is granted by either patent or certifica¬ 
tions and the mineral character of claimed 
swamp land can be investigated and deter¬ 
mined up to the time the legal title passes. 
See instructions of May 25, 19181(46 L. . 
389). In the case of State of Florida (4 < 

] j) -), decided upon appeal March 20 

and upon rehearing May 14, 1919, a phosphate 
withdrawal was held to constitute a bar to 
the approval of the State’s swamp selection. 
In instructions of April 26, 1915, unreported 
the department concluded that there was such 
an intimate association and relation between 
oil and natural gas that lands withdrawn 
because of their oil deposits were also wi i- 
drawn for their gas content, and also that an 
oil withdrawal constituted a report that the 
lands were valuable for their deposits ol natural 
gas. The reported production of gas in the 
southern portion of this township and upon 
neighboring lands amply demonstrates the 
wisdom of the existing withdrawal. Unless 
the State is prepared to and will show that its 
selected swamp lands within the withdrawn 
area are in fact nonoil and nongas in character 
its list after due notice must be rejected and 
canceled. In this connection see the case of 
State of California et al. (41 L. D. 592), 
State of Wyoming (45 L. D. 590, 46 L. D. 34); 
Buena Vista Land and Development C ompany 
v. Honolulu Consolidated Oil Company (134 
Pac. 1154), all involving State school selec¬ 
tions intercepted by oil withdrawals. 

This opinion might well rest at this point upon the 
reasons set forth and the authorities cited in the 
instructions and decisions above-mentioned, lhe 
importance of the question involved, both to the 
State and to the Federal Government and the 
argument of counsel have, however, induced further 
investigation and consideration of the entire matter. 


This department is firmly convinced that the public 
policy of the Government, as expressed by Congress 
and gathered from the entire body of land legislation, 
has always been to reserve from sale, grant, or 
disposal, mines and mineral lands unless otherwise 
expressly directed by law. 

In all cases lands valuable for minerals shall 
be reserved from sale, except as otherwise 
expressly directed by law. (Section 2318, 
Revised Statutes.) 

It has been the policy of the Government, 
at all times, in disposing of the public lands, 
to reserve the mines for the use of the United 
States. ( United States v. Gratiot , 1840, 14 
Pet. 526-538.) 

Until 1866, no legislation was had looking 
to a sale of mineral lands. The policy of the 
country had previously been, as shown by 
the legislation of Congress, to exempt such 
lands from sale. (, Jennison v. Kirk. 98 U. S 
453-458.) 

It could never have been intended to sub¬ 
mit them to the ordinary laws for disposing 
of the territory of the United States * * * 
we are forced to the conclusion that Congress 
did not intend to depart from its uniform 
policy in this respect in the grant of those 
sections to the State. ( Mining Co. v. Consoli¬ 
dated Mining Co ., 102 U. S. 167-174.) 

No title from the United States to land 
known at the time of sale to be valuable for 
its minerals of gold, silver, cinnabar, or cop¬ 
per can be obtained under the preemption or 
homestead laws, or the town-site law r s, or in 
any other way than as prescribed by the laws 
specifically authorizing the sale of such lands. 

(Deffeback v. Hawke , syllabus, 115 U. S. 
392-404.) 

While the early land laws occasionally and 
specially provided for the sale of mineral 



lands, they very generally evinced a purpose 
to reserve such lands for future disposal, and 
this purpose was given particular emphasis 
following the discovery of gold in California 
in 1848, as is shown in the Oregon donation 
act the homestead act (which adopted the 
mineral land reservation of the preemption 
act of 1841), the grant to the several States 
for the benefit of agricultural colleges, the 
railroad land grants and other land acts ol 
that period * * * these declarations were 

but expressive of the will of Congress that 
everv grant of public lands, whether to a State 
or otherwise, should be taken as resei\ing and 
excluding mineral lands in the absence of an 
expressed purpose to include them; and upon 
this theorv both declarations were carried into 
the Revised Statutes as being general and 
permanent in their nature. (United States v. 

Sweet, 245 U. S. 563, 568, 569.) 

Congress, on the 4th of July, 1866, 14 Stat. 
85 by an act concerning lands granted to the 
State of Nevada, among other things, reserved 
from sale all mineral lands in the State, and 
authorized the lines of surveys to be changed 
from rectangular, so as to exclude them. 
This was doubtless intended as a construction 
of the grant under consideration; but whether 
it be correct or not, and whatever may be 
the effect of the grant in its original shape, 
it was clearly competent for the grantee to 
accept it in ‘its modified form, and agree to 
the construction put upon it by the grantor. 
The State, by its legislative act of February 
13 1867, ratified that construction, and ac¬ 

cented the grant with the conditions annexed. 

We agree with the Supreme Court of 
Nevada, that this acceptance was a recognition 
by the legislature of the State of the validity 
of the claim made by the Government of the 



United States to the mineral lands. ( Heyden - 
feldt v. Daney Gold , etc. Co ., 93 U. S. 634-641.) 

In Mining Co. v. Consolidated Mining Co ., • 
102 U. S. 167, this court decided that “ the 
grant of the sixteenth and thirty-sixth sec¬ 
tions of public land to the State of California 
for school purposes, made by the act of March 
3, 1863, was not intended to cover mineral 
lands. Such lands were by the settled policy 
of the General Government excluded from all 
grants” at that time. ( Mullan & Another v. 
United States , 118 U. S. 271-276). 

The act of May 17, 1856, making a grant of 
lands to the State of Florida to aid in the con¬ 
struction of railroads does not in express 
terms include mineral lands, nor are such 
lands expressly excluded therefrom, but in 
view of the uniform and settled policy of the 
Government to reserve such lands from grants 
to States or corporations for any purpose, it 
is held that all such lands, whether valuable 
for phosphate or other mineral deposits, are 
excepted bom the operation of said grant. 
(Florida Central and Peninsular R. R. Co., 
syllabus, 26 L. D. 600.) 

That the swamp-land acts do not, of their own 
force, create a present grant of a complete title in the 
State is apparent from the authorities contained in 
the instructions and decisions hereinbefore cited. 

As additional and supplemental to such citation, the 
following are in point: 

In Heath v. Wallace, 138 U. S. 573, 585, it 
was held that “the question whether or not 
lands returned as ‘ subject to periodical over¬ 
flow’ are ‘swamp and overflowed lands’ is a 
question of fact properly determinable by the 
Land Department.” 

***** 

In the case of the Central Pacific Railroad 
Company v. Valentine , 11 Land Dec. 238, 246, 




the late Secretary of the Interior, Mr. Noble, 
speaks of the practice of the Land Department 
in issuing patents to railroad lands. His 
language is: “The very fact, if it be true, that 
the office of the patent is to define and identify 
the land granted, and to evidence the title 
which vested by the act, necessarily implies 
that there exists jurisdiction in some tribunal 
to ascertain and determine what lands were 
subject to the grant and capable of passing 
thereunder. Now, this jurisdiction is in the 
Land Department, and it continues, as we 
have seen, until the lands ha\ e been cither 
patented or certified to or for the use of the 
railroad company. By reason of this juris¬ 
diction it has been the practice of that depart¬ 
ment for many years past to refuse to issue 
patents to railroad companies for lands found 
to be mineral in character at any time before 
the date of patent. Moreover, I am informed 
bv the officers in charge of the mineral division 
of the Land Department that ever since the 
vear 1867 (the date when that division was 
/organized) it has been the uniform practice to 
allow and maintain mineral locations within 
the geographical limits of railroad grants based 
upon discoveries made at any time before 
patent or certification where patent is not 
required. This practice having been uniformly 
followed and generally accepted for so long a 
time there should be, in my judgment, the 
clearest evidence of error as well as the strong¬ 
est reasons of policy and justice controlling 
before a departure from it should be sanctioned. 
It has, in effect, become a rule of property/’ 
(Barden v. Northeim Pacific Railroad , 154 U. S. 

288, 328, 329.) 

* * * no mere claim that they were 
swamp or overflowed lands could make them 
such, unless it was sustained by some decision 


or i dling by competent authority to that effect. 
* * * In determining this case it must not 
be overlooked that the act of Congress confers 
upon the Secretary of the Interior, and upon 
him alone, the power to identify particular 
lands as swamp and overflowed lands em¬ 
braced by the act of 1850. Referring to the 
second section of that act, Mr. Justice Miller, 
speaking for the court in French v. Fyan, 93 
U. S. 169, 171, said: “It was under the power 
conferred by this section that the patent was 
issued under which defendant holds the lands. 
We are of opinion that this section devolved 
upon the Secretary, as the head of the depart¬ 
ment which administered the affairs of the 
public lands, the duty, and conferred on him 
the power, of determining what lands whereof 
the description granted by that act, and made 
his office the tribunal whose decision on that sub¬ 
ject was to be controlling. ” To the same effect, 
on this point are Ehrhardt v. Hogaboom, 115 
U. S. 67, 68, and Rogers’ Locomotive Machine 
Works v. American Emigrant Co., 164 U. S. 
559, 571. In the latter case the court said: 
“The identification of lands as lands embraced 
by the swamp-land act was therefore necessary 
before the State could claim a patent or exer¬ 
cise absolute control of them. ” ( United States 
v. Chic., Mil. & St. P. Rig., 218 U. S. 233, 240, 
242.) 

This conclusive view is clearly pointed out 
in Chapman & Dewey Lumber Co. v. St. 
Francis Levee District, supra, pages 196, 197. 
And that case also, page 196, completely 
answers the argument that although the land 
was not embraced in the selection, was not 
included in the township because unsurveyed, 
and did not pass by the patent or the selection 
independently considered, it yet must be 
treated as having passed to the State under 
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the swamp-land act of 1850, because it was 
eligible to be selected under that act. (Lee 
Wilson & Co. v. United States , 245 U. S. 24, 

31 .) 

As to three of the tracts the swamp-land 
claim was examined and rejected by the de¬ 
partment some time before this suit was 
begun, and as to the other two it was still 
pending. * * * The situation, then, at 
the time the case was heard in the trial court 
was this: The railroad company had neither 
the legal nor the equitable title to four of the 
tracts. Instead, the full title was in the 
United States and all existing claims to them 
arising under the land grants and other public 
land laws were pending in the Land Depart¬ 
ment, whose officers were specially charged by 
law with their examination and determination 
and with the disposal of the title accordingly. 
* * * Whether the tracts as to which the 

swamp-land claim is still pending were such 
as came within the terms of the swamp-land 
grant is a question of fact the decision of 
which is expressly committed to the Land 
Department. * * * {Northern Pac. Ry. 
Co. v. McComas , 250 U. S. 387, 389, 392,) 
That the department is not alone in its conclu¬ 
sions and interpretations with respect to the holdings 
of the Supreme Court of the United States regard¬ 
ing swamp land is indicated by the following deci¬ 
sions : 

As soon as there has been legal selection 
of swamp and overflowed lands tantamount 
to indentification the State must be con¬ 
sidered to have acquired the equitable title, 
which it can dispose of as it may deem advan¬ 
tageous or profitable. However, prior to the 
passing of the legal title by the issuance of a 
patent, the grant is said to remain in process 
of administration, and the Land Department 
of the General Government is not precluded 
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from entertaining jurisdiction to determine in 
a proper case whether such equitable title 
has passed. * * * The action, therefore, 
of the governor in making the selection from 
legal subdivisions and actual surveys upon 
the ground, and the filing of his list in the 
local land office without the sanction, confir¬ 
mation, or ratification of the Secretary of the 
Interior, was not an identification of such 
land as swamp and overflowed land. 

Prior to identification there could be no 
title in the State to any segregated parcel 
of land. The general grant of swamp and 
overflowed lands entitled the State to the 
selection, and when made an equitable title 
would vest, to obtain, in course of adminis¬ 
tration, until patent issued, when the legal 
title would become perfect. Prior to any 
selection the grant was in praesenti, it is 
said; but it is in the nature of a float, which 
attached to no particular parcel, and while 
the State might have contracted with reference 
to its anticipated title, it was vested with 
no specific interest in any particular tract 
that it was authorized or empowered to 
transfer or convey, because the United States 
had parted with nothing of the kind. The 
selection and identification was made an 
essential condition to the transfer or vesting 
of any specific title or other interest what¬ 
soever; otherwise, the grant remained a float 
still, and was no one’s land, but that of the 
General Government, with obligations to make 
selections, and when made to convey the 
title by patent. The grant being in praesenti, 
it took precedence of other grants of public 
lands but vested no immediate title or interest 
in any particular parcel until identification, 
at which time, and not before, it attached 
definitely with relation back. The State, 
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therefor©, prior to identification acquired no 
interest that it could convey. It could con¬ 
tract with relation to its swamp-land grant, 
perhaps, but it could convey no interest in 
any particular parcel. In this view, it is 
plain Miller acquired no vested or equitable 
interest in the land in dispute through his 
deed from the State, without previous selec¬ 
tion and identification, that could a\ ail him 
as against the General Government or its 
grantees. While the deed from the State 
might operate as a contract that would require 
the State to confirm its title to the purchaser 
when obtained, yet it did not convey any 
interest that the General Government was 
bound to take cognizance of or to piotect, 
because not sanctioned by its authority. 

(Kerns v. Lee, 142 Fed. 985, 991, 992, 993). 

Under the act of Congress of September 28, 
1850 (9 Stat. 519), granting to certain States 
swamp and overflowed lands and requiring the 
Secretarv of the Interior to prepare and 
transmit an accurate list and plat of such 
land to the governor of each State, upon 
whose request a patent therefor should issue 
to the State, the legal title to such land 
remains in the Federal Government until such 
patent is issued; following Warner Valley 
Stock Vo. v. Smith, 9 App. D. C. 187.. 

Where the Secretary of the Interior under 
that act prepares and transmits such a list and 
plat to the governor of one of the States 
named, the Secretary or his successor in 
office has the power at any time prior to the 
issue of a patent to vacate and annul such 
list and plat. (Syllabus, Brown v. Bliss, 13 
App. D. C. 279.) 

* * * it must now be regarded as defi¬ 

nitely settled by the later cases from the 
Supreme Court that, while concededly the 


act was by its terms a grant in praesenti, the 
legal title to the lands granted thereby vests 

1 * i he , ta , te onl y u P on definite identification 
of the lands to which it attached in the man¬ 
ner provided in the act, and that, until the 
ascertainment of that fact and the issuance of 
patent, the legal title remains in the Govern¬ 
ment, and that of the State is merelv in¬ 
choate. (Rogers’ Locomotive Works v. Emi- 
gmnt Co., 164 U. S. 568, 17 Sup. Ct. 188, 41 
-kd- 552; Michigan Land, etc., Co. v. Rust, 
168 L. S. 589, 18 Sup. Ct. 2 08, 42 L. Ed. 591; 
Brown v. Hitchcock, 173 U. S. 476, 19 Sup 
Ct 485, 43 L. Ed. 772; United States v. 
Chicago, etc Ry. Co., 218 U. S. 242, 31 Sup. Ct. 
1’ 54 L. Ed. 1015; McCormick v. Hayes, 159 
U. S. 338, 16 Sup. Ct. 67, 40 L. Ed. 171 • 
Chapman & Dewey Lumber Co. v. St. Francis 
Levee District, 232 U. S. 186, 34 Sup. Ct. 297, 
58 L. Ld. -, decided January 26, 1914 • 


Sawyer v. Osterhaus, 212 Fed. 765, 769.) 

Counsel contends that the department, in its 
application and interpretation of the swamp-land 
grant undertakes to read into the statute a reserva- 
tion of the mineral which Congress had not written 
therein. This suggestion is not well founded The 
response might well be that the State is undertaking 
to read into the statute a provision expressly in¬ 
cluding therein all mineral lands. The authorities 
are clear, and the practice of this department has 
een uniformly to the effect, that unless minerals are 

thereunder 110 Uded by the grant they do not P 8 ® 3 


The contention of counsel to the effect that in 
any event the land must have been known to have 
been mineral in character at the date of the passage 

® ®. ^ 1 y ■ is not impressive. That argu- 

ment is fully foreclosed by the principle found to be 
controlling in the case of Barden v. Northern Pacific 
Railroad Company, 154 U. S., 288, the conclusions 
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reached by the department in the case of Central 
Pacific Railroad Company v. Valentine , 11 L. D. 

238, and other like cases. 

The views entertained by the department with 
respect to this matter will he followed until Congress 
expresslv directs that mineral lands are and shall be 
included within the swamp-land grants or until the 
Supreme Court definitely decides that mineral lands 
do inure to the State under those acts. The well- 
established practice of refusing to certify or patent to 
the State under the swamp-land acts lands deter¬ 
mined to be mineral in character is adhered to and 
governs this case. The decision appealed from is 

The single question presented and decided herein 

has been fully considered heretofore as well as in the 
pending case, and has always been adjudicated 
adversely to the contentions urged on behalf ot the 
State. It is not perceived that any usetul purpose 
would be subserved by allowing time tor a formal 
motion for rehearing. This decision is declared to be 
final and conclusive and further proceedings will be 
in harmonv with the views above expressed, the 
record is transmitted to the Commissioner ot the 


General Land Office. 

(Signed) 


E. C. Finney, 

First Assistant Secretary. 
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PROPOSITIONS DEPENDED IN BRIEF OF 

AMICUS. 

I 

A citizen’s right and claim under a homestead entry 
is property; and is within that protection of a citizen’s 
property against a taking without just compensa¬ 
tion, or without due process, that the Fifth Article and 
the First Section of the Fourteenth Article of the Amend¬ 
ments of the Federal Constitution afford and guarantee. 

II 

The property which a homestead entryman pos¬ 
sesses by virtue of his actual and juridical entry, such 
property being within the definition of property as that 
term is used in the Constitution and as it has been inter¬ 
preted by the judiciary, suffices to require a decree of dis¬ 
missal of the bill filed by the State of Louisiana, upon 





the ground and for the reason that the homestead entry- 
men have not been made parties defendant, have not been 
served with summons to answer and, therefore, have not 
had a day in court in defense against a suit which, neces¬ 
sarily, has for its purpose the obtaining of a decree which, 
if enforced, would operate to compel cancellation of their 

homestead entries. 


The sine qua non of jurisdiction of the lower court 
and of this court over the State's bill is the allegation of 
fact therein (which the Secretary's motion to dismiss 
admits), that the lands in suit have been finally found 
and determined by the Secretary to have been, “as a mat¬ 
ter of fact,” swamp or overflowed in 1849 and 1850; 
from which it follows, that, unless this Court is fully 
apprised of the considerations (of which, of course, it will 
never be apprised either by the State or by the Secretary 
of the Interior), that rendered unlawful, arbitrary, and 
without due process to the property of the homesteaders, 
the finding that the Secretary of the Interior made as to 
the character and condition of the lands in 1849 and 1850, 
it may be inferred by the Court, entirely contrary to truth 
and fact, that, in the proceeding between the State and 
the homesteaders in the Land Department, the property 
of the homesteaders was respected and protected by that 
Department to the extent of permitting the homesteaders 
to defend and safeguard that property through adducing 
the evidence they sought to adduce, which was available 
and at their command, of which they fully advised the 
Secretary of the Interior and which was of a character 
of proof that tended irresistibly to establish the fact that 
the lands were not swamp or overflowed in 1849 or 1850 
or at any time thereafter. 
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IV 

The property a citizen has by virtue of his home¬ 
stead entry is unlawfully and arbitrarily interfered with, 
the value thereof impaired, as well as rendered exposed to 
the danger of practical destruction at any time, when the 
Secretary of the Interior enforces a rule (the rule of the 
Department of the Interior of October 1, 1903, 32 L. D. 
270, for determining whether a claim by the State of 
Louisiana under its swamp grant is a claim to lands which 
were in fact swamp or overflowed at the time of such 
grant), that absolutely denies to the citizen homesteader 
a fair or any opportunity of defending and protecting 
his property against a claim of the State of Louisiana 
thereto, by showing, in accordance with all the require¬ 
ments of legal evidence and of due process to the State, 
that neither at the time the statute under which the State’s 
claim is asserted became effective, nor at any time there¬ 
after, was the thing in controversy between the citizen 
and that State of that class or character of thing to which 
such statute limited claims by the State thereunder. 

ARGUMENT OF AMICUS CURIAE. 

For amicus to yield to any desire to discuss this case in 
its every phase and aspect, would* be to evince scant ap¬ 
preciation of the Court’s large indulgence in granting the 
writer’s oral request for leave to take the position of 
amicus curiae, and to apprize the Court of some very 
material matters of fact and of law which, as amicus be¬ 
lieves, have not been adequately, if at all, brought to the 
Court’s notice in the briefs or arguments of the attorneys 
for the State of Louisiana and for the Secretary of the 
Interior. 

Amicus will attempt nothing more here than to ac¬ 
quaint the Court with (1st) the fact that the Secretary 




of the Interior has never yet permitted the homesteaders 
to know his views or his opinion on the merits of their 
defense, and of the defense of the United States, against 
the State's claim, a defense resting upon a verified show¬ 
ing of fact by the homesteaders, and never questioned by 
the State, that the lands in suit were never swamp or 
overflowed, never of the character of lands described in 
the swamp grant to Louisiana; with (2nd) the thoughts 
of amicus as to possible consequences, disastrous to the 
homesteaders, to the United States, and to the public in¬ 
terests that might result from neglect by the homesteaders 
to apprize the Court fully of the relation in which they, 
and the United States, stand to the subject matter of this 
suit, and with (3rd) the character of the defense of their 
entries against the State s claim which the homesteaders 
duly and fully presented to the Secretary of the Interior 
and which the latter seems to have completely ignored. 

The Record before the Court shows (by copy therein 
of a decision of the General Land Office), that the State 
of Louisiana has never been placed under any obligation 
whatever to prove that the lands were indeed swamp or 
overflowed in 1849 and 1850. The plat of 1838 showed 
the lands to be the beds of lakes. It was due to such show¬ 
ing that, on February.9, 1872, the General Land Office re¬ 
jected the State’s claim under the swamp grant (R. 10). 
But subsequently the Secretary of the Interior declared 
that, while the lands might have been the beds of lakes in 
1838, “there was no evidence to show that the land was 
not swamp or overflowed in 1849 and 1850 (R. 10). 

The then Secretary did not say that the State had 
shown, affirmatively, that lands which were the beds of 
lakes in 1838 had been so altered in character during 
eleven or twelve years, that they had become swamp or 
overflowed in 1849 and 1850. What the Secretary said 
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was that the field notes of the survey of 1838 would 
not be held to preclude the possibility of proof that 
(within a period of eleven or twelve years immediately 
subsequent to 1838), the lands had ceased to be the beds 
of lakes and had Income and were only swamp or over¬ 
flowed in 1849 and 1850. As will be shown hereinafter, 
the Secretary expressly held to be of less probative value 
as to the real character of the lands in 1849 and 1850, a 
description of them that appeared in the report of a sur¬ 
vey which was made eleven or twelve years theretofore, 
than a description of them which appeared in a survey 
made twenty-one years or twenty-two years subsequent 
to 1849 and 1850. 

The Record presents (at pages 11, et seq and pp. 20, 21 
and 22) facts indicative of an apparent ever strong disin¬ 
clination on the part of the State to submit to any fair 
and reasonable test of the question whether the lands were 
in fact swamp or overflowed in 1849 and 1850. The 
Record shows that after examinations of some of the 
lands by special agents of the government, and after re¬ 
turn and report of them by the Special Agents as not 
swamp or overflowed, but high and dry, the State was 
afforded due opportunity to prove the contrary, but in¬ 
variably defaulted and permitted other homesteaders and 
other entrymen to enjoy their entries in peace and to earn 
and to receive patents thereunder upon proof of happy 
residence upon and actual cultivation and agricultural de¬ 
velopment of the lands. 

Of course there is nothing of a conundrum about the 
desire of a State to avert that hazard or risk of failing 
to acquire title to valuable oil or gas lands, which would 
be occasioned and incurred if an inquiry or hearing should 
be ordered to determine whether the basic claim of the 
State that the lands were swamp and overflowed was 
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valid. The purpose of amicus in this brief is to show 
that such basic claim has not yet been lawfully maintained 
by the State and to urge that this Court should so hold 
and rule. 

After the Secretary of the Interior had strangely con¬ 
cluded that it was an act of unwisdom to assign Special 
Agents to examine and investigate the history of the 
lands in suit, the General Land Office was commanded by 
the Secretary of the Interior to adjudicate the State’s 
claim under an administrative rule of October 1, 1903 
(32 L. D., 270). This administrative rule relates to 
Louisiana's swamp grant and was created (brought into 
being out of nothing authorized by law or just or wise}, 
after revocation of instructions to a Special Agent to in¬ 
vestigate and report on the lands with respect to their 
character as high or dry , or swamp or overflowed (R. 

14). Had the Special Agent proceeded under the instruc¬ 
tions given to him, the homesteaders in this suit might 
have had some chance, as at the time of the aforesaid 
instructions there obtained and prevailed a rule of reason 
with respect to the State’s claim, the rule of December 
13, 1886 (5 L. D., 579), which was superseded by the 
said rule of unreasonableness and arbitrariness of Octo¬ 
ber 1, 1903, supra. 

In obedience to what was conceived to be a fair 
interpretation of such command, the General Land Office 
held “that the field notes of the survey (of 1838) nearest 
in point of time to the date (1849 or 1850) of the grant,’’ 
should control, and, in effectuation of such holding, re¬ 
jected the State’s claim (R. 15). This character of obe¬ 
dience to the aforesaid command was not satisfactory to { 
the Secretary of the Interior who reversed the holding 
of the General Land Office, for an alleged reason, stated 

as follows: 




“The lands were disclosed by the survey of 1871, 
and the field notes of that survey, which is the valid 
and subsisting one, should govern, especially as there 
was no survey of the lands in 1838, and while the 
plat of 1838 indicates them to fall in the lake, the 
field notes of survey have no bearing on the tracts in 
question” (R. 17). 

Apparently under official compulsion, and plainly con¬ 
trary to his own judgment, the General Land Office even¬ 
tually held as follows: 

“In conclusion: It is found from the field notes 
of the survey of 1871 that the lands hereinafter de¬ 
scribed are swamp or overflowed, and, if nonmin¬ 
eral in character, inure to the State under its grant, 
and may be patented pursuant thereto when the rec¬ 
ord has been cleared of adverse claims:” (R. 22). 

This Court fully realizes, of course, that: the State of 
Louisiana has no more right or interest under the swamp 
grant to or in the lands in suit, unless those lands were 
swamp or overflowed at the date of the grant, than has 
the Sultan of Zulu. If that proposition be sound, the 
legal corollary thereof is, that unless the lands have been, 
by competent authority , in a lawful manner, and finally. 
found to have been swamp or overflowed at time of the 
grant, this Court must dismiss the State’s suit. Does the 
Record show clearly and convincingly that the Secretary 
has made such finding and, if so, does it also show that 
he made such finding in a lau'ful manner that afforded 
due process not alone to the United States but to the 
homesteaders also? 

It is conceded, of course, that the Secretary of the In¬ 
terior is the sole judge of the character of public lands 
and that ordinarily his findings of fact as to their char- 
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acter are final. But in functioning as a public land tribu¬ 
nal, or court, there rests upon the Secretary of the In¬ 
terior the same obligation that rests upon any means the 
people employ to administer justice to the United States 
and to citizens thereof, i.e., the obligation of observing 
due process toward the United States, if it has an interest, 
and toward such citizens, if they also have interests in 
their individual right. As grantor, the United States un¬ 
doubtedly has a right to due process in determining 
whether lands are of the specific character granted by Con¬ 
gress. By virtue of their entries the homesteaders un¬ 
doubtedly have a right to due process in the determina¬ 
tion of the question whether their entries were made of 
lands which the United States had or had not granted to 

the State. . 

But competent and exclusive authority to perform an 

act, e. g., to make a finding of fact, may lie so misused 
or abused in the exercise of its prerogative as to require 
from the judiciary a decree to the effect that, as the 
authority was exercised arbitrarily, capriciously and il¬ 
legally it must be deemed never to have been exercised at 
all. For instance, when a Secretary of the Interior deliber¬ 
ately shuts his eyes to and wilfully rejects pnma facie 
and convincing proof that certain lands were never 
swamp or overflowed, and proceeds, without the slightest 
regard for the principles of legal or judicial proof as to 
the character of lands, to make it possible for a State 
to satisfy a claim for swamp lands out of high and dry 
lands which are covered by the homestead entries of 
citizens, and caps such performance by refusing to pass 
upon the merits of the contentions which the homestead 
entrymen make to him against both his own conduct and 
the State’s claim, should not the Court’s be both disposed 
and ready to say that in such circumstances the Secretary 


of the Interior had refused or failed to exercise his 
exclusive prerogative of actually adjudging and deter¬ 
mining the character of public lands, and that such con¬ 
duct by him was so manifestly inconsistent with the 
obligations of his authority and prerogative as to be 
without lawful and binding effect? 

Before we pass to a statement of the precise position 
which the homesteaders took before the Land Depart¬ 
ment, it may not be inappropriate to say that the home¬ 
steaders are not interested in the lands because of their 
possible value for mineral. They are interested in the 
lands as agricultural lands, as farm lands, as lands suit¬ 
able for all the purposes of residence and cultivation 
under the homestead laws of the United States. The 
homesteaders voluntarily subjected their entries to the 
Act of Congress of July 17, 1914 (38 Stat., 509), which 
provides for a reservation to the United States of oil 
and gas deposits in lands which, like those here in suit, 
have been classified by the Government as oil and gas 
bearing lands, but also have a value for agricultural 
purposes. 

The homesteaders' defense of their entries against the 
claim of the State, a defense which their counsel ex¬ 
pounded in oral argument on their behalf before the 
S(.Cretan of the Interior, was (1st) that the character 
of evidence which the homesteaders had presented to 
the Secretary of the Interior constituted a very con¬ 
vincing pnma fci-cie showing that the lands were not 
swamp or overflowed in 1849 or 1850, or at any time 
•immediately theretofore, or at any time thereafter and, 
therefore, that the public interests, the interests of the 
United States in protecting itself against a taking of 
high and dry lands under a grant of swamp or over¬ 
flowed lands, as well as the rights of the homesteaders 



under their entries, made it the duty of the Secretary of 
the Interior, as the trustee of the public domain, to enter 
an order for a hearing at which to adduce, after notice 
to the State and an opportunity to it to be heard, legal 
and sufficient proof that the lands were high and dry 
lands in 1849 and 1850 and at all times thereafter; and 
(2nd) that the pernicious, vicious, public interests ignor¬ 
ing, artificial and arbitrary rule of October 1, 1903 (32 
L. D., 270, at 276), for determining (with reference 
exclusively to the field notes of a survey), whether lands 
were swamp or overflowed, or not, was an illegal and 
an unauthorized rule because beyond the lawful authority 
of any Secretary of the Interior to make and, therefore, 
should not be enforced or applied but, on the contrary 
should be condemned and repudiated. 

What is shown by the Record as to anything said or 
done by the Secretary in expression of opinion by him 
on the merits of the homesteaders’ aforesaid defense? 
Absolutely nothing. Yet there was, necessarily, a con¬ 
troversy, a case before the Secretary, between the State 
of Louisiana and the homesteaders. However, no one 
would so infer from either the caption or the phrase¬ 
ology of the Secretary’s decision as printed at pages 24 
to 26 of the Record. That decision appears to have 
been rendered in Ex parte Louisiana, not a word therein 
referring to the homesteaders or to their defense. If 
the Secretary of the Interior and the State of Louisiana 
had conferred with the intention on the part of each to 
draft and agree upon a statement which would ignore 
or submerge the homesteaders and their defense, as well • 
as clearly indicate that all questions of fact had been 
resolved by the Secretary in favor of the State and that 
nothing but a bare question of law existed between the 
Secretary and the State, the work of such a conference 
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could not have been better accomplished if it produced 
such a document as is the Secretary’s decision as printed 
in the Record at pp. 24 et seq. 

There are two possible and equally reasonable infer¬ 
ences from the disappointing and singular silence of the 
Secretary of the Interior on the merits of the homestead¬ 
ers’ defense. One such inference is that the Secretary 
of the Interior thought so little of the merits of the 
homesteaders' defense that he regarded it a frivolous 
contention which should be wholly ignored by him. The 
other such inference is that the Secretary was so over¬ 
flowing with confidence in the strength of the stand he 
had taken as to the effect in law of very recent discoveries 
of mineral in swamp or overflowed land which had not 
yet been certified or patented to the State, that he felt he 
was at liberty and wholly justified to risk or hazard not 
alone the rights and interests of the homesteaders under 
their entries, but the interests of the United States under 
the grant to Louisiana, as well, by relying upon such de¬ 
cision by him as is printed in the Record. 

If the homesteaders ever confidently believed that the 
Secretary of the Interior, by his refusal to determine 
the merits or demerits of the homesteaders’ defense, 
thereby reserved to the Department of the Interior a 
right (exercisable after success by the State in a suit of 
this character) to act favorably upon such defense by 
abrogating the rule of October 1, 1903, supra, and order¬ 
ing a hearing on the homesteaders’ prima facie showing 
that the lands were never swamp or overflowed, cer¬ 
tainly not the slightest reason now exists to warrant any 
sane person in further entertaining such belief. More¬ 
over, numerous circumstances tending to show that the 
Secretary of the Interior had wittingly and deliberately 
found in and by the decision printed in the Record, that 
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the lands were swamp or overflowed, and that he wished 
to be understood as having finally so found , force upon 
amicus the conclusion that the Secretary of the Interior 
must be held to have ignored the homesteaders’ defense, 
localise lie deemed it frivolous and not deserving of 
express mention. Amicus believes that the conduct of 
this suit by and on behalf of the Secretary of the In¬ 
terior, aside from all other considerations, is demon¬ 
strative of the proposition that the Secretary both de¬ 
sires, and has effectively assisted, to have the suit prose¬ 
cuted to a final decree upon the theory (1st) that the 
lands have been duly found to be swamp and overflowed, 
and (2nd) that due process was observed by the Secre¬ 
tary of the Interior with respect both to the rights and 
interests of the United States, as grantor, and the home¬ 
steaders’ defense of their entries against the State s 

claim. 

Amicus was very much astonished at the statement 
made by counsel for the Secretary in the course of his 
argument at the bar, that the character of the lands has 
not vet been determined by the Secretary of the Interior. 
We wondered at the time, and have wondered more since, 
as to what counsel could possibly have meant by such an 
observation so much at variance with the Record. The 
w hole history of this suit and of related matters originat¬ 
ing before its institution, as well as counsel’s own man¬ 
agement of the case on behalf and for the Secretary of 
the Interior, seem to us to render his said statement utterly 

inconsistent with the Record. 

For instance, if the Secretary really thought, after 
rendering his decision, that he had refrained therein 
from giving any indication that he had made a finding 
as to the character of the lands, and, therefore, that 
he had preserved a day in the public land court for the 


homesteaders on the question as to the character of the 
lands, is it not strange that he failed to realize the mis¬ 
take behind such thought, before this suit was filed. 
Several weeks before this suit was filed (November 10, 
1021), and subsequent to the date (September 16, 1921) 
of that decision of the Secretary against which this suit 
is directed, counsel for the State advised the Department 
of the Interior that such a suit as the instant one would 
be filed, in event said decision was permitted to stand. 
Hence, the Secretary knew, not only that his decision was 
to be made the target for a shot at it, but also that the 
rifle of legal process against it would l>e in the hands of 
astute legal advisers of the State who are not so ignorant 
of the fundamentals of public land jurisprudence, or so 
head-long and precipitate in resorting to the courts against 
the Secretary of the Interior, that they would be likely 
to invoke the extraordinary remedy of injunction against 
the Secretary, if they did not honestly, and with some 
cause, believe implicitly that all questions of fact, as to 
whether the lands were swamp or overflowed, had been 
finally adjudged and determined in and by the only tri¬ 
bunals competent to adjudge and determine them, the 
Land Department. 

Therefore, did not the Secretary have abundant time 
and opportunity, before the actual filing of this suit, to 
so revise, alter or revamp his decision so as to obviate the 
possibility of a supposition by counsel for the State, a 
supposition indulged by the court below and doubtless 
already indulged by this Court, that the decision at 
page 24 et seq. of the Record was a final adjudication 
by the Secretary of the Interior of the lands as swamp 
or overflowed? 

The Secretary of the Interior did not expressly de¬ 
clare (1st) that the field notes of the survey must govern 
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in determining whether the lands in suit were swamp or 
overflowed and (2nd) that, because of the rule of Octo¬ 
ber 1, 1903, he was constrained to find that the lands 
were swamp or overflowed. Nor did the Secretary 
expressly concur in, approve and affirm the finding of the 
General Land Office (R. 22) that “it is found from the 
field notes of the survey of 1871 that the lands herein¬ 
before described (the lands in suit) are swamp or over¬ 
flowed, and, if non-mineral in character, inure to the 
State under its grant, and may be patented pursuant 
thereto when the record has been cleared of adverse 
claims" (the claims under the entries of the home¬ 
steaders). But the fact remains that learned counsel for 
the State, as well as the learned Justice who rendered 
the decision below in this proceeding (a man who, before 
his appointment to the bench, had an extensive expe¬ 
rience in public land litigation before the Land Depart¬ 
ment and in the courts), have, necessarily, fully agreed 
that the decision of the Secretary of the Interior was a 
final adjudication by him that the lands were swamp or 
overflowed. 

There is reason in the nature and character of the 
defense that the Secretary of the Interior has made to 
this suit, for the belief that he, himself, or his counsel 
who drafted the motion to dismiss (R. 26 and 27), 
realized quite fully, not only that the decision of the 
Secretary which is printed in the Record (at pp. 24 to 
26) was an affirmance of the finding which the Com¬ 
missioner of the General Land Office made in his de¬ 
cision (R. 5 to 24, at 22), that the lands were swamp 
or overflowed, but that it also was a complete and final 
adjudication of the homesteaders’ aforesaid defense as 
puerile, futile, and palpably meritless. Why should the 
Secretary have hied such a motion for dismissal as was 
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filed , if he, or his counsel, knew, or believed, that the; 
character of the land as swamp or overflowed was still an 
open question in the Department of the Interior and one 
yet to be determined by the only tribunal competent to de¬ 
termine it, vis, the said Department? 

The defendant, the Secretary of the Interior, did not 
deny a single allegation of fact made in the bill. He ad¬ 
mitted everyone of them to be true. He filed a motion 
to dismiss (R. 26 & 27) which of course, operated as an 
• admission of the truth of the State’s allegation that the 
Secretary of the Interior had affirmed and concurred in 
the finding of the General Land Office that the lands were 
swamp or overflowed under an application of the rule of 
Octo1>er 1, 1003, supra. That allegation was so vital to 
the maintenance of the State s suit as to be the sine qua 
non of its case in the Court l)elow and in this Court, for 
in the absence of such an affirmative averment by the 
State, the bill would fail to show a fact essential to the 
granting of the relief it sought and obtained in the Court 
below. 

Did the Secretary attempt to retrieve, or to save him¬ 
self, or the interests of the United States, or the interests 
and rights of the homesteaders, by filing an answer, after 
the overruling of his motion to dismiss in the court be¬ 
low? He could have filed such an answer (provided he 
believed that he had never found and determined the lands 
to be swamp and overflowed) as would have been a com¬ 
plete defense against the State’s bill. What could have 
been a more efficient defense to the State’s bill, than an 
answer, under the oath of the Secretary of the Interior, 
alleging that the Secretary’s decision, as set out in Ex¬ 
hibit “B” of the State’s bill, was not intended to be, and 
was not in fact, an adjudication of the character of the 
land as swamp or overflowed; that the character of the 




land in 1849 and 1850 had never been found by the Sec¬ 
retary ; that all questions as to the character of the land 
were still open before and undetermined by the Secretary; 
that the merits of the aforesaid defense of the homestead 
entryman had not been determined by the Department, 
and that Exhibit “IT of the bill was a copy of a decision 
by the Secretary which was intended only to enunciate an 
administrative rule of general application with respect to 
uncertified or unpatented claims by any and all of the 

States under their swamp grants? 

But the Secretary did not elect to file an answer, after 
the over-ruling of his motion to dismiss. He did not 
elect to deny the State’s allegation that the lands had been 
found, by him, “as a matter of fact to be swamp and 
overflowed lands. T. he order of the Court below (1C 
27), overruling the motion to dismiss, was “with leave to 
the defendant to file answer, if so advised.” The decree 
below (R. 27 and 28) recites that— * * * "the de¬ 

fendant, by his attorney, comes into court and elects to 
stand upon said motion to dismiss and to plead no 
further.” 

Arnicas here and now asks the Secretary’s counsel for 
an exposition of the statement by him at the bar of this 
Court that the Department of the Interior has never found 
the lands in suit to be swamp or overflowed. Amicus 
makes this request because the homestead entrymen are 
in imminent danger (due to the decree of the lower court 
against the Secretary and the untenableness, in the light 
of theory of the State’s suit, of the argument thus far 
made in this Court on behalf of the Secretary) of sus¬ 
taining an irretrievable loss. The homesteaders, like 
drowning men, here reach out for anything that seems 
to offer even the lightest and slightest of help toward sal¬ 
vation. Amiens conceives it to l>e just barely possible 
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that, while the Secretary still regards the rule of October 
1* 1^03 to be a wise and enlightened dispensation that 
assures due process and the very maximum of protection 
to the United States as the proprietor of the public lands, 
and to citizens as homestead entrymen of those lands, the 
Secretary may not in truth and fact have l>een in agree¬ 
ment with the General Land Office that the field notes of 
the survey contained such a description of the lands as the 
General Land Office was of opinion they did contain. 

Why, amicus respectfully asks, should the Court re¬ 
frain, if it feels inclined to refrain, from requiring of 
counsel for the Secretary an exposition of his aforesaid 
representation to it that the Secretary has not yet finally 
found and determined the character of the lands? There 
are two possible explanations of that representation of 
fact to the Court by the Secretary’s counsel. They are 
(1st) that the Secretary, while he approves the rule of 
October 1, 1903, has never in fact been in agreement with 
the Commissioner that the description in the field notes of 
the survey was a description of swamp or overflowed 
lands, and (2d) that while the Secretary’s motion to dis¬ 
miss was an admission of the State’s allegation that he 
had finally found the lands to be swamp or overflowed, 
it was an admission only for the purpose of trying out 
the legal questions now before the Court, and that this 
Court, and the United States as proprietor of the public 
lands, as well as the homesteaders, the latter as entry- 
men of such lands, may be confident and assured that 
should the State finally prevail here, or elsewhere, on the 
bill and the motion to dismiss same, the Secretary will 
file an answer expressly and categorially denying the 
allegation in the State’s bill that he has finally found the 
lands to be swamp or overflowed. 

The relief that a making of either one of the two afore- 
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said possible explanations would have upon the homestead 
entrymen would be more than the circumstances furnish 
reason for actually expecting, but would be profound and 
inspiring. Besides, if either of the two possible explana¬ 
tions was made, and was spread upon this Court’s records 
and carried into the record of this cause at all times here¬ 
after, this Court might l>e relieved from the necessity 
of holding, upon the existing Record, that the Depart¬ 
ment of the Interior has adjudged certain lands to be 
within that description of lands appearing in the swamp 
(•rants of 1849 and 1850 to the State of Louisiana, in the 
absence of due process to the United States, and to home¬ 
stead entrymen of such lands, the absence of due process 
being apparent in that said Department, proceeding in 
pursuance of a certain administrative rule of Octolier 1, 
1903, has refused to accord to the United States and to 
such entrymen. in defense of their rights and interests, 
respectively, an opportunity of showing, by competent, 
material and relevant legal evidence, and in accordance 
with principles of judicial proof, that the lands were never 
in fact swamp or overflowed, but has permitted the State 
of Louisiana to obtain a finding that the lands are swamp 
or overflowed without that State being required to ad¬ 
duce such evidence, in accordance with such principles, as 

a basis or foundation for such finding. 

The homestead-entrymen did not intervene, nor apply 
to intervene in this suit, owing to the belief, that so long 
as their homestead entries remained uncanceled by the 
Land Department (and they still remain intact on the 
records of that Department), they possessed such rights 
and interests as entrymen under the homestead laws of 
the United States as rendered it impossible for the State, 
under this suit (to which the homesteaders are not made 
parties defendant), to obtain any greater relief than a 


decree expressly limited to a single ruling or holding, to 
wit, that the Secretary of the Interior had acted without 
even color of warrant of law in attempting to impose 
upon the State the requirement of showing that lands 
claimed by it under the swamp grant, but neither certified 
nor patented to it, are without a value for mineral. The 
homesteaders have never questioned the right of the State 
to such limited relief. They stated in the Department of 
the Interior, and they state here, that they believe the 
State to be entitled to that degree of relief. 

\\ hat was it that induced the homesteaders to believe 
that, by virtue of their entries, this Court, in their ab¬ 
sence, could not give a decree against the Secretary of the 
Interior that would also amount to a decree against them ? 
Before answering this question amicus refers to the de¬ 
cree below in this cause (R. 27 & 28). If that decree is 
not modified, if it is wholly affirmed, it will be a mandate 
upon the Secretary of the Interior to cancel the home¬ 
steaders entries forthwith, summarily, and without an op¬ 
portunity or right to them to be heard. A citizen who 
has made a homestead entry, a homestead entry which, 
like any of the entries in the case at bar, has been per¬ 
mitted by the Land Department to remain intact, has a 
claim or right under a law of the United States. That 
claim or right is of the nature of property and under the 
protection of the law of the land. The entries here in 
question are perfect entries, i. e. they are not mere appli¬ 
cations to enter but applications to enter which have been 
allowed and merged into the technical entries of public 
land jurisprudence. While they are not final entries, they 
are of that legal status and quality identical with the 
status and quality of the homestead entries of which the 
Supreme Court of the United States took notice in Irwin 
vs. Webb, decided March 20, 1922, a case in which amicus 


was counsel. In that case, the Supreme Court safeguarded 
and protected the rights of citizens under homestead en¬ 
tries, because such rights were property within the pro¬ 
visions of Section I of the 14th Article of the Amend¬ 
ments of the Constitution. In the light of that case, and 
others which arnicas would cite if he supposed the Court 
either needed or desired further light, it is submitted that 
a homesteader’s right under his entry is property, property 
of which he cannot be deprived by a State except in ac¬ 
cordance with due process and property of which he 
cannot be deprived by the Secretary of the Interior, or 
even the United States (5th Article of the Amendments of 
the Constitution), without just compensation. 

The argument of counsel for the Secretary, to the ex¬ 
tent it was heard by amicus, was in nowise directed to the 
property interests and rights of the homesteaders, but 
was confined to other propositions not germane to those 
interests and rights. Possibly in the brief on behalf of 
the Secretary, copy of which amicus has never seen, there 
is much cogent reasoning on behalf of the homesteaders 
and for a dismissal of the State’s suit on the ground of 
the absence of the homesteaders as parties thereto. But 
what permanent real benefit can ever accrue to the home¬ 
steaders from a holding by this Court that they were and 
are indispensable parties, if the Secretary of the Interior 
has in truth and fact finally and lawfully held that the 
lands were swamp and overflowed? It is the opinion of 
amicus now, as ever heretofore (an opinion concurred in 
by the Court below and, as we believe, already held, 
though not yet expressed, by this Court), that there is 
not and never can be any legal sanction whatever for the 
views of the Secretary of the Interior that discoveries of 
mineral on or in lands lawfully and finally found to be 
swamp or overflowed, if such lands have not been patented 



or certified to the State, operate to defeat the grant of such 
lands. Entertaining that opinion, amicus can see ahead 
precisely what counsel for the State argued was in pros¬ 
pect and would certainly occur, namely, numerous suits 
by the State, or by its transferees, against the present 
homesteaders after they obtain patents, in event the in¬ 
stant suit of the State is finally dismissed upon any one, 
several or all of the grounds assigned for the motion to 
dismiss. Amicus l>elieves that every one of such threat¬ 
ened suits could be successfully maintained by the State, 
or by its transferees, if nothing occurs in the meantime 
to compel or to persuade the Secretary of the Interior „ 
(1st) to disregard the rule of October i, 1903 , supra, 
(2nd) tO revoke, vacate and set aside his finding as to 
the character of the lands, which finding, in the light of 
the Record in this suit, it must be held he has made not 
otherwise than in pursuance of said rule, and (3rd) 
to proceed to a hearing on the homesteaders’ prima 
fiacie case that the lands in suit were never swabnp or* 
overflowed. 

The aforesaid rule of October 1, 1903, purported to 
be, what it could not be, to wit, a stipulation and consent 
by the United States to pass to Louisiana the title to high 
and dry lands under a grant of swamp and overflowed 
lands, in. any case where an incompetent, indifferent or 
dishonest government surveyor, in his field notes of a 
survey, had described high and dry lands as swamp and 
overflowed lands. (Only one unfamiliar with the acquisi¬ 
tion of wooded and mineralized hills and mountains by 
some of the States under their swamp grants will hesi¬ 
tate to believe that there were incompetent, indifferent or 
dishonest government surveyors.) 

The occupants and cultivators of the alleged swamp 
or overflowed lands here in suit presented to the Secre- 



tary evidence of the character of the soil, the elevation of 
the land, of the age of the trees, of the ecology of the 
areas, as well as the evidence furnished by maps and re¬ 
ports descriptive of the areas, made as early as the first 
official survey, and contended that all such evidence clearly 
negatived the claim of the State that the lands were 
swamp or overflowed in 1849 or 1850. The contentions 
of the homestead settlers tefore the Secretary also em¬ 
phasized what is apparent from the record before this 
court (pp. 11, 12, 13, 20, 22) to wit, that whenever the 
State’s claim that some of the lands it selected was swamp 
or overflowed was challenged by the findings of examina¬ 
tions and investigations made by government officers, the 
State defaulted under what were virtual rules to show 
cause, and permitted the homesteaders to earn patents for 
such lands through residence upon and cultivation of them. 

The only fair, salutary and lawful rule in the matter of 
swamp land selections by a State is the rule enunciated on 
December 13, 1880 (5 L. D., 279), which obtained until 
superseded on October 1, 1903, by the indefensible rule 
which has operated to make the United States the victim 
of the work or non-work of incompetent, indifferent, or 
dishonest surveyors, and which has both produced public 
indignation in sections of the country where its wrongful 
and unlawful effects on the public interests and on private 
right have l)een witnessed and felt, and scandalized ad¬ 
ministration under the swamp grant. The earlier rule 
of December 13, 1886, gave to the United States the ben¬ 
efit of due process, to the extent that due process includes 
protection against irregularities or unlawful acts that tend 
to deprive a grantor of the right to rely upon the ordinary 
principles of judicial proof in safeguarding against a 
spurious claim by a grantee that the latter is entitled to 
high and dry land under a grant of swamp and overflowed 
land only. 



Under the earlier rule of December 13, 1886, a citizen 
who sought high and dry land for purposes of residence 
and cultivation had the right, whether a State’s swamp 
land selection was Used on the field notes or not, to cause 
it to U shown that the land was not of the character con¬ 
templated by Congress in enacting the swamp grant. 
Under such earlier rule the burden of proof was on the 
State when the claim was to be adjusted by examination in 
the field, and upon the public land claimant when the 
state’s selection was based upon the field notes. A whole¬ 
some rule, one that served to effectuate the law and, at 
least, to render fraud under the swamp grant difficult of * 
successful perpetration. Indeed, it was the proof the 
Department of the Interior had before it of the wrongs 
and crimes perpetrated against the United States under 
the swamp grant, that induced the making of the wise 
rule and regulation of December 13, 1886, supra. But 
that sanitary rule of administration has been superseded 
by the insanitary rule now obtaining which, as believed, 
the homesteaders demonstrated to the Secretary of 
the Interior, would, if not condemned as void and nuga¬ 
tory, because without authority in any Secretary of the 
Interior to make it, operate to despoil the United States 
to the extent of having Louisiana take under the swamp 

grant lands not of the description of the lands within that 
grant. 

The rule of October 1, 1003, is both highly prejudicial 
to the public interests and unlawful, in that it purports to 
bind the United States to dispose of the people’s lands, not 
in accordance with facts found and a judgment entered on 
those facts by the Secretary of the Interior, who is the 
only officer clothed with the authority to determine the 
character or class of public lands, but on such a description 
of public lands as may appear in the field notes of a per- 
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son who surveyed them. Not until very recently were 
surveyors of public lands made employes or officers of 
the United States government; and the survey of the lands 
here in suit were made under a contract with a person, 
or persons, who were not either officers or employes of 
the government. There is nothing in the swamp grant 
that directs or authorizes that a determination of lands 
as swamp or overflowed shall be, or may be, made by a 
surveyor, a person not in the government service. Nor 
is there in that grant any authority to the Secretary of t e 
Interior to delegate his function and duty to adjudge the 
character of public lands to any person not in the gov- 


ernment service. 

The rule of October 1. 1008, is frequently referred to as 
an agreement between the Secretary of the Interior and 
the State of Louisiana. Amicus knows of no law author¬ 
izing the Secretary of the Interior to consummate such 
an agreement. In defense of that much attacked rule, it 
has been said that it is (1st) a stipulation as to the facts 
that control in determining whether lands are swamp or 
overflowed and (2d) that it is a convenient and wise rule 
of evidence. It is unauthorized as a stipulation, because 
Congress, the grantor, has never given authority therefor 
or assent thereto. It is absurd to call it a rule of evidence 
for it is, if anything, an agreement as to what is the evi¬ 
dence as to what is in proof, with respect to lands, and, 
obviously, not a legal principle to be observed and fol¬ 
lowed in making judicial proof of a fact. 

Unless this Court finds it lioth possible and right to 
hold that the Secretary’s finding that the lands in suit were 
swamp or overflowed was not a lawful finding, because, 
while made by competent authority, it was made unlaw¬ 
fully arbitrarily and in denial of due process, and in 
denial of due protection of the rights and interests of the 
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United States and of the rights and interests of the home¬ 
steaders, it is a reasonable certainty, regardless of the 
views of this Court on all other matters before it in the 
State s suit, that the homesteaders will be forever pre¬ 
cluded from obtaining an express determination by the 
Land Department or by the courts of the merits of their 
defense against the State’s claim. 

Amicus has no reason for hope that, in event this Court 
affirms the decree the State obtained in the Court below, 
the Secretary of the Interior will abandon his motion to 
dismiss, file answer and therein deny that he has made a 
final finding that the lands are swamp or overflowed. Our 
conviction is that the Secretary is less hostile to the State’s 
suit for recognition of title in it to lands which are pre¬ 
sumptively valuable for oil and gas, than he is to the home¬ 
steaders contention that the rule of October 1 , 1903, is an 
unlawful and arbitrary rule. And our profound belief 
is, that should the Secretary lose in this Court, as he lost 
in the Court below, he will go to the Supreme Court of 
the United States on his motion to dismiss, and thereby 
waive, as he did in the Court below, his right to answer 
and to put the State on proof that the Secretary’s finding 
that the lands in suit were swamp and overflowed, if in 
fact made (and counsel for the Secretary stated at the 
bar that the character of the lands had not been found 

finally by the Secretary), was both a lawful and a final 
finding. 

The Court has not forgotten the allusion made in argu¬ 
ment by counsel for the State to the opinion of the Su¬ 
preme Court of the United States in Santa Fe Pacific 
Company vs. Payne, 50 App. D. C„ 05, another case in 
which the Secretary relied utterly upon a motion to dis¬ 
miss. The allusion was to the Supreme Court’s ruling, 
(made in a decision reversing this Court), that the United 



26 


States was not a necessary party defendant in the Santa 
Fe Pacific case. Counsel for the State was quite rig , 
we think, in saying that the Supreme Court's opinion in 
the Santa Fe case was an all sufficient reply to the con¬ 
tention of counsel for the Secretary of the Interior that 
the United States was a necessary party to the instant 
case, in the light of the theory of the State as to it, and 
in the light of the fact, admitted under and by the motion 
to dismiss, that, as alleged in the State's bill, the lands 
in suit have been “found by him (the Secretary of the 
Interior ) as a matter of fact to be swamp and overflowed 

lands.” . „ f 

But we do not refer to the Santa be Pacific case for 

the purpose of adding the slight weight of our approval 
to the position taken by the State, that the United States 
is not a necessary party to a proceeding which was insti¬ 
tuted upon such a theory as that underlying the State s 
bill. We refer thereto because in the Santa Fe Pacific 
case, as in this case, the Secretary of the Interior chose 
to rest his decision or decisions upon grounds he was 
under no compulsion of law to assign therefor. To ex¬ 
plain, in the instant case (assuming that counsel for the 
Secretary was correct in the statement he made in his 
argument, that the Secretary has not finally found e 
lands to lie swamp and overflowed), there was no neces¬ 
sity for filing a motion to dismiss. An answer denying 
the allegation of a finding as to the character of the lands 
would have been the proper pleading. The Santa Fe a- 
cific case involved selections of coal lands by the railway 
corporation in the Gallup coal field, New Mexico Those 
selections had been duly protested by a citizen (for him¬ 
self and on behalf of numerous other citizens) at the 
time the selections were made. Such protests alleged that 
the lands the company had selected were superior in qual- 



ity to the lands the company had reconveyed to the United 
States and, therefore, that the selections were forbidden 
by law. The protest had been tiled within the period of 
required publication of a notice to the public that the se¬ 
lections had been made and that protests against them for 
reason affecting their validity might be filed. The pro- 
testant stood ready to expend from his individual funds, 
and the individual funds of those whom he represented, 
all moneys essential to defray the expense of a hearing 
at which the burden of proof would be upon him to prove 
facts establishing a known gross inequality between the 
selected lands (of superior value) and the base or re¬ 
conveyed lands (of inferior value) at the time of the filing 
and making of the selections. 

However, the Secretary of the Interior did not hearken 
to the protest. He virtually ignored it. *1 he Secretary 
chose to permit his judgment to be controlled by facts 
with respect to the re-conveyed and the selected lands 
which were incompetent as proof against the validity of 
the selections at the time they were made. Acting on 
such incompetent facts (and disregarding the protestant’s 
offer to adduce, at his own expense, proof of competent 
facts) the Secretary of the Interior condemned the se¬ 
lections as being in contravention of an express statutory 
requirement that the reconveyed lands shall be of equal 
quality with the selected lands. Thereafter the company 
brought its suit against the Secretary of the Interior. 
The suit was predicated upon the proposition that the 
Secretary had condemned the selections upon such proof 
of inequality between the reconveyed lands and the se¬ 
lected as was utterly incompetent, because not proof of 
facts known at the time the selections were made. The 
protestant and the numerous citizens whom he represented 
were made to understand by the Land Department that 
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no hearing on their protest was essential to protection of 
the United States against the wrongful and invalid se¬ 
lections; that the grounds the Secretary had assigned for 
rejecting the selections were sufficient in law, et cet., et 
cet. However, the Supreme Court of the United States 
adjudged those grounds to be wholly insufficient in law, 
because they were rested upon evidence as to the inequal¬ 
ity between the reconveyed and the selected lands which 
was first obtained after the selections had been made. 

After rendition of the Supreme Court’s decision in the 
Santa Fe Pacific case, the protestant, and the citizens 
whom he represented, reminded the Secretary of the In¬ 
terior that the protest had never been considered or acted 
upon by the Department of the Interior; that it was a 
protest under which the protestant would adduce proof 
of what was known as to the reconveyed and the selected 
lands at time the selections were made; that proof of 
what was known at such time would come from witnesses 
of long experience in coal mining in the Gallup district, 
that such proof would not l>e “opinion proof as to rela¬ 
tive quality, but would be proof of facts with respect to 
the lands, well known at time of the making of the se¬ 
lections, which would enable the Secretary to form his 
own opinion as to whether there was an inequality which 
was known at time of selection and which was so great 

as to render the selections invalid. 

Only a few weeks ago, the protestant against the Santa 
Fe Pacific selections came to Washington from New 
Mexico and offered himself as a witness whom the Sec¬ 
retary could examine as to his knowledge, at time of the 
selections, of the lands reconveyed and of the lands se¬ 
lected. He apparently satisfied the Secretary that his edu¬ 
cation, and his experience and operation on coal lands in 
the Gallup district for thirty years, qualified him as a 
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competent witness as to what was known concerning the 
reconveyed and the selected lands at time of selection. He 
stated that several years ago he had been employed by 
the government to locate and develop for the Indian Serv¬ 
ice coal lands in the Gallup District. He stated that sev¬ 
eral other witnesses, as well qualified as himself, were 
available. Amicus was counsel for the protestant against 
the Santa Fe Pacific selections. His argument before 
the hirst Assistant Secretary of the Interior with respect 
to the selections, as well as with respect to the scope and 
effect of the Supreme Court’s opinion in the said Santa Fe 
Pacific case, was, he believes, convincing that the De¬ 
partment of the Interior was committing error in assum¬ 
ing, if it did assume, that said opinion adjudged the De¬ 
partment to be without jurisdiction and power to act upon 
the protest and to determine, upon facts with respect to 
the lands which were known at the time of selection, 
whether there then existed a degree of inequality that 
rendered the selections invalid. 

But numerous objections have now been made by the 
Department of the Interior to the protest against the 
selections of the company. Four hearings,—four argu¬ 
ments—involving the protest and the selections have been 
made in the Department of the Interior bv amicus. At 
the time this paper goes to the printer there is every evi¬ 
dence of a disposition on the part of the Department of 
the Interior to decline and refuse to allow the protestant, 
and those citizens whom he represents, to have a hearing, 
at their own expense, on a matter in which the United 
States, as the proprietor of the selected lands, is, of course, 
more interested than the protestant and the numerous 
citizens who desire to accomplish nothing more than the 
defeat of what they conceive to be a totally fraudulent 
imposition upon the United States. 



The foregoing extended reference to the Santa Fe 
Pacific case is a preliminary to, and a foundation for, 

this question: 

Is it at all reasonable, or in any degree sensible, to sup¬ 
pose that the homesteaders named in the record of the 
instant case would receive, or could lawfully receive, any 
better, or even as good, treatment at the hands of the 
Land Department, in event Louisiana finally succeeds m 
this suit, than that Department has accorded the pro- 
testant against the Santa Fe Pacific Railway Company s 
selections, after that company's success under its suit? 
Why should anyone be disposed to answer that question 
in the affirmative when, as in the Santa Fe Pacific case, 
the Secretary of the Interior, with his jurisdiction and 
power to order a hearing on a protest questioning the 
character of public lands entirely apparent, evinces a tend¬ 
ency and purpose to reject such protest (a protest the 
processes of his own Department invited), notwithstand¬ 
ing that such protest was an espousal and defense of the 
rights and interests of the United States in and to its 

coal lands. 

CONCLUSION. 

In view of the allegation in the State’s bill, that the 
lands had been finally determined by the Secretary of the 
Interior to be swamp or overflowed, and the Secretary s 
admission of the verity of that allegation by and under, 
his motion to dismiss the state’s bill, it seems entirely 
plain to us that, in event of Louisiana’s final success in 
the instant suit, the Secretary would be forever disabled 
and powerless to re-inquire into or to re-determine 
whether the lands in this suit were, as a matter of fact, 
swamp or overflowed in 1840 and 1850. 
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Before indicating to the Court the action by it which, 
in the judgment of amicus, would be duly protective of 
the rights and interests of the homesteaders, as entry- 
men of the lands in suit, and of the United States, 
as grantor of the lands in suit, we wish to emphasize 
the proposition that dismissal of the State’s suit, upon no 
other assigned ground than that the homesteaders are 
not parties thereto, or upon any one or several, or all of 
the grounds assigned in the Secretary’s motion to dis¬ 
miss, would not operate, per se, to shield the rights and 
interests of the homesteaders, as public land entrymen, 
nor safeguard the rights and interests of the United 
States, as grantor of the lands in suit, against the en¬ 
forcement and application by the Secretary of the In¬ 
terior of the arbitrary rule of October 1, 1903. 

For this Court so to act on the pending suit as to effec¬ 
tually safeguard and protect both the homesteaders and 
the United States against the denial of due process, the 
denial of which is produced by observance and enforce¬ 
ment of the said rule of October 1, 19,03, it is essential, we 
think, that the Court hold and rule as follows: 

1st. That, as counsel for the Secretary of the Interior 
stated in his oral argument at the bar of this Court that 
the Department of the Interior had not finally found 
the lands to be swamp or overflowed, this Court shall 
assume, until the contrary has been shown, that the Sec¬ 
retary of the Interior did not intend, by his motion to 
dismiss the State’s bill, or otherwise, to admit the allega¬ 
tion in the said bill that the Department of the Interior 
had found the lands to be swamp or overflowed to the 
extent of conceding that the Secretary of the Interior, 
in accordance with what he deemed to be due process to 
the homesteaders and to the United States, and in ex¬ 
haustion of his legal power and authority to determine 
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the true character of the lands, had lawfully and finally 
made such finding and determination. 

2d. That the rule of October 1, 1903 L. D. 2 J0 , et 
seq.) was beyond the lawful power of the Secretary of the 
Interior to prescribe, and was unlawful, in that it oper¬ 
ates to arbitrarily deprive both the United States and the 
homesteaders who are named in the record of this suit 
of due process in connection with their rights, interests, 
and property, respectively, to and in the lands in suit. 

3rd. That the State's averment that the lands have 
been found by the Secretary of the Interior to be swamp 
or overflowed is rested exclusively upon an observation 
by the Commissioner of the General Land Office (R. 22) 
that the field notes of the survey of the lands contain a 
description of them as swamp or overflowed, the Court is 
of opinion that there has never been a due process of 
law finding of the lands as swamp or overflowed by the 
Secretary of the Interior, and, therefore, that there re¬ 
mains open and undetermined by the Secretary of the 
Interior a question of fact with respect to the lands in 
suit which, so long as it remains open and undetermined, 
leaves this Court without lawful power to grant such a 
decree as that prayed for in the State’s bill. 

The filing of a motion to dismiss the State’s bill, in¬ 
stead of answering it by denying its allegation that the 
Secretary of the Interior had found that the lands were 
swamp cr overflowed, was, of course, a serious mistake 
on the part of the Secretary of the Interior, if it be a fact 
(and counsel for the Secretary of the Interior has repre¬ 
sented to this Court that it is), that the Department of 
the Interior has never in truth found the lands in suit 
to be swamp or overflowed. 

Amicus takes the liberty to advise the Court that he 
has written to the Secretary of the Interior requesting 




that the Secretary consider, from the standpoint of the 
public interests and of private right, the advisability of 
a withdrawal, abandonment, or motion for dismissal of 
the pending appeal, to the end that the cause may be re¬ 
manded to the lower court, without decision therein or 
opinion thereon by this Court, for answer by the Secretary 
of the Interior to the State's bill. 

Respectfully submitted, 

Patrick H. Lough ran. 

Mills Building, Washington, D. C. 
Amicus Curiae. 



